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Abstract

It is objectively challenging to reconcile the rational metaphysics of pre-
colonial indigenous governance with the irrational objectivity of colonialism.
The only relatively undisputed factor in this prospective equation —
‘possession’ becomes relevant as a matter of discussion only when there was a
‘dispossession’ recorded or perceived to be the case. This opinion builds on
Athena Athanasiou’s context-linked elaborations regarding ‘addressing’ and
‘redressing” (2013), while touching upon a range of historic-n-legal
developments that took place in New Zealand and Fiji. The main idea is to
underline the obvious necessity for western and indigenous legal discourses to

‘interact’ respectfully on the issue, since a delay can easily result in a



revolutionary abolition of a debate that can be replaced by a brutal process of
‘expropriation’.
Keywords: Possession, Dispossession, Indigenous Subjectivity, Maori,

Fij1, Te Tiriti o Waitangi.

Tena koutou!

Ko Taranaki te maunga

Ko Dnieper te awa

I tupu ake ahau 1 Ukraine

Kei Rovaniemi ahau e noho ana
Ko Vlad ahau

Teéna koutou katoa!

If a researcher would aim at specifying an objectively conflictual situation
where no correct solutions can ever be offered, it would be when the
phenomenon of possession is discussed in the context of shaping a colonial
power’s relations between western and indigenous peoples (approaches,
understandings, socio-political systems). In principle, there is no positive way
to seamlessly reconcile the rational metaphysics of pre-colonial indigenous
governance with the irrational objectivity of colonialism. The only relatively
undisputed factor in this prospective equation — ‘possession’ becomes relevant
as a matter of discussion only when there was a ‘dispossession’ recorded or
perceived to be the case.

Athanasiou (2013, p.2) talked about the phenomenon of dispossession that
has plenty to do with “addressing” and “redressing”. Certainly, it can hardly be
forgotten, especially by the peoples who had treasured their word more than
any writings presented by any Crown. For example, Te Tiriti o Waitangi ,
which in Te Reo Maori was supposed to be identical to its English version, has

a great deal of differences. For a major example, the word ‘sovereignty’ was



translated into Te Reo as ‘kawanatanga’ (governance) to become the prime
example of the discrepancies. As generally accepted by New Zealand
historians, with some notable exceptions, “some [of] Maori [leaders/chiefs or
rangatira] believed they were giving up government over their lands but
retaining the right to manage their own affairs” and, in principle, their
understanding of the process was also based on “explanations given at the time”
since “Maori society valued the spoken word” (‘The Treaty in brief”). Another
important misunderstanding was interlinked with a confusion over the English
version guaranteeing ‘undisturbed possession’ of all their ‘properties’, while
the text in Te Reo ‘“guaranteed ‘tino rangatiratanga’ (full authority) over
‘taonga’ (treasures, which may be intangible)” (‘The Treaty in brief’).

The past, objectively, implied “injuries, painful interpellations,
occlusions, and foreclosures” (Athanasiou, 2013, p.2), but the future in the past
— exactly as one of the English language tenses — has become the venue where
“addressing” and “redressing” are under way. Thus far, as reported in August
2018, the Crown passed 73 settlements with different Maori tribes or iwis, with
the total value of all finalised cases being NZD 2.2 billion (Fyers, 2018). On
the Canadian case, however, the First Nations Property Ownership Act
(FNPOA) has been argued to be treated as a “site of both tension and alliance
between state, non-state, and local Indigenous interests converging around a
common agenda of land ‘modernization’” (Pasternak, 2015, p. 179). There is
no surprise here that, while the Crown “addresses” and “redresses”, the
indigenous scholars and activists, as noted by Nichols (2018, p. 4), “rework”
and “redeploy” the notions of ‘dispossession’, ‘expropriation’ and ‘eminent
domain’. A “spectre is haunting” (Marx and Engels, 1848) ... the Crown — the
spectre of one of the most famous citations in the field of political economy. It
was something about “[t]he expropriators” being “expropriated” (Marx, 1867).
Considering the experiences of some territories where both dispossession and

expropriation, acting together, or separately, or representing a weirdly
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intertwined terminological confusion, became the history of those localities, —
not just having “long histories as juridical categories” (Nichols, 2018, p.5), —
the process of redressing the dispossession can be very short from how Lenin
understood the aforementioned core element of Marxism.

In this context, all Fijian coup d’état as well as the 2014 parliamentary
elections in the country were instrumental in the process of bringing the subject
to a certain level of practicality. At least, the field of political science had been
receiving a decent lot of reminding ‘messages’ about the notions of ‘rights’ or
“moral claims” (Firth, 2015, p. 101), ‘representation’ (an opportunity to ever
be a member of a parliamentary body), and ‘legitimacy’ that is understood to
be “the quality that transforms naked power into rightful authority; it confers
upon an order or command an authoritative or binding character, ensuring that
it is obeyed out of duty rather than because of fear” (Heywood, 1999, p. 141).
The Fijian ‘story’ is quite remarkable, because the colonisers managed to not
dispossess the indigenous Fijians of their land — this has ensured that
“indigenous Fijians would enter the XXI century with as much land (more than
83%) as they had owned 100 years before” (Firth, 2015, p. 103). On the desire
to be represented, until the beginning of the 1960s, “Fijians did not vote at all”
as they “were represented in the Legislative Council by five nominees of the
governor acting on the advice of the Great Council of Chiefs” (Firth, 2015, p.
106) — the communal life, led by the chiefs, simply orchestrated the country’s
governance. The true chaos started when the race question was to be
institutionalised — during the British rule, the coloniser “altered the demography
of the country, restructuring its economy and rearranging its legal and cultural
contexts” (Levine, 2012, p. 441). The highlight of that institutional
extravaganza on how to accommodate indigenous Fijians, Indo-Fijians, and
some others into the decision-making process was represented by Fiji’s second
constitution, adopted in 1990, which gave “37 of parliament’s 70 seats to

Fijians, with 48% of the population, and only 27 to Indo-Fijians, whose
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numbers had dropped but still amounted to 46%” (Firth, 2015, p. 108). Finally,
on legitimacy, the British colonial period was instrumental in maintaining the
status quo in terms of treating a chiefly rank as a qualifying ticket for entering
government or military offices. Intriguingly, only the coup d’état of December
2006 that ultimately led to the 2013 Constitution of Fiji and, indirectly, sent
plenty of greetings to the combined legacy of Mustafa Kemal, Lee Kwan Yew,
and Thai military — “Every citizen who has reached the age of 18 years has the
right [...] to be a candidate for public office, or office within a political party
of which the citizen is a member, subject to satisfying any qualifications for
such an office” (Article 23, Par. 3a).

Indeed, as argued by Athanasiou (2013, p. 12), both land and property
ownership are “at the heart of the onto-epistemologies of subject formation in
the histories of the western, white, male, colonizing, capitalist, property-
owning, sovereign human subject”. At the same time, when the context is
featured by an unnecessary argumental surplus on how western and indigenous
peoples should interact, there is one particular segment of ontology, which
seems to be under-researched at least. It is when the Leninist version of
“expropriation” quietly but irreversibly replaces both ‘“addressing” and

“redressing”.
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OCOBJINBOCTI YIIPABJIIHHA
OKPEMUMMU CYB’EKTAMMU Y I'AJ1Y3I1
OXOPOHH KYJbTYPHOI CIAJILIUHA

Baiimanwk O.M.,

cmapuiutl UKIA0ay Kageopu npusamHo2o npasa
Dakynbmemy npasa ma MidcHapoOHUX GiOHOCUH
Kuiscvkozo cmonuunozo ynisepcumemy

imeni bopuca I pinuenka;

VYropaBniHHS 1 KOOpAMHALII CHIBIpaIl Jep>KaBHUX Ta MICIEBUX OpraHiB
BIaAuM B cdepl mam’sITKOOXOPOHHOI HisIbHOCTI € BaxsuBuM. [Ipore mins
pO3yMiHHS e(EeKTUBHOI peali3allii 3aBJlaHb Ta Jep>KaBHOI MOJITUKHA B raiay3i
OXOPOHU KYJBTYpPHOI CHAAIIMHU HEOOXIJHO OUIBLI AETalbHO PO3TISHYTH
OCOOJIUBOCTI  YNpaBIiHHA OKPEMHUMH CYO’€KTaMHU Yy Taly3l OXOpOHU
KyJIbTYpHOI CHAJUIMHU, a caMmMe YIOpaBIiHHA My3€s MU Ta ICTOPHUKO-
KyJIbTYPHUMH 3aIIOBITHUKAMH.

3aKOHOJABCTBO YKpaiHM BHU3HAuae My3e€d SIK HAyKOBO-AOCHITHUN Ta
KyJIbTYpHO-OCBITHIM 3aKiiaJi, CTBOPEHHUM HJii BHUBYEHHS, 30€pe’KEHHs,
BUKOPHUCTAHHS Ta MOMYJISpU3allii My3eHHUX MPeIMETIB Ta My3€HHUX KOJIEKIIIH
3 HAyKOBOIO Ta OCBITHBOIO METOI0, 3aJly4eHHsS TpPOMaAsH [0 HaaOaHb
HaIllOHAJIBHOI Ta CBITOBOI KYJIBTYpPHOI caAIuuH [1].

Biagnosinno no crarrs 26 3akony Ykpainu «lIpo mysei Tta myseiHy
cupaBy» Bil 29.06.1995 Ne 249/95-BP JlepxaBHe yINpaBiiHHS My3€sIMU
3niiicHioe  LleHTpasibHMII opraH BHKOHABYOi BJIaaAM, SKUWA 3a0e3neuye
(dbopMyBaHHS Aep>KaBHOI MOJITUKH Y cdepaxX KyJIbTypH Ta MUCTELTB BUKOHYE
psAI 3aBllaHb, a came 3abesnedye (GopMyBaHHS Ta peaizalliio JaepKaBHOI
MOJIITUKU Yy cdepi My3eilHoi crpaBu; (OpMye BUMOTHU IIOJO ACP>KABHOIO

CTaTUCTHUYHOI'0 O0JIIKY MY3€iB, CTBOPEHUX Ha TepUTOpli YKpaiHu; 3/AiiCHIOE
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OpraHi3aliifHO-METOIMYHE KEpIBHUILITBO, CIHPHUSE PO3BUTKY CYy4YacCHOI
1H(GPACTPYKTYpH My3eHHOI CIIpaBU, PO3BUTKY MY3€MHOI Mepexki, CTBOPIOE
crHeniaai3oBaHl OpraHi3aliiiHi CTPYKTypH, HAayKOBI YCTaHOBH Jii HAyKOBO-
METOJIMYHOTO Ta MaTepiaibHO-TEXHIYHOIO 3a0e3MeueHHs MY3€iB; 3I1HCHIOE
KOOpJMHALII0 POOIT 13 CTBOPEHHS €IMHOI 1H(POPMALIWHOI CUCTEMH MY3€iB;
3MIIMCHIOE 1HIIII MOBHOBA)KEHHS, BU3HAUYEHI 3aKOHAMU Ta MOKJIA/IeHI Ha HbOT'O
aktamu IIpe3nnenra Ykpainu [1].

JIo TOBHOBaXKE€Hb LEHTPAJIBHOIO OpraHy BUKOHABYOI BIAAH, Cepel
IHIIOr0, HAJIEKUTh (HOpPMYBaHHS JEp>KABHOI MOJITHKU 3 MUTAaHb OXOPOHU
KyJbTYpHOI ciaguuHu [2].

lenTpasibHuii oOpraH BUKOHABYOI BIJIAJU, W10 peajizye JepKaBHY
MOJIITUKY Yy cepax KyJIbTypH Ta MHUCTEUTB, Y MEXKaX CBOiX MOBHOBaXXEHb
OpPraHi3oBy€ HaBUaHHSA 1 MIABUINEHHS KBadidikallii MNpaliBHUKIB MY3€iB;
BH3HA4a€ NOTPeOU ep>KaBU Ta HOPMATUBH, 110 TAPAHTYIOTh HAJIEKHUN PIBEHb
My3eHHOro OOCIYroBYBaHHS 1 JOCTyHn TpoMajsH a0 My3seitHoro ¢oHay
Vkpainu; 3A1UCHIOE KOHTPOJb 3a MJISUIBHICTIO My3€iB, 3aCHOBAHMX Ha
JepKaBHIM Ta KOMYHalbHIA ¢opMax BIACHOCTI, 3a CTaHOM OOJIKY,
30epiraHHsIM, OXOPOHOI0, BHUKOPUCTAHHSAM Ta TMEPEeMIIICHHSIM MY3eHHUX
npeameriB - My3zeitHoro ¢ouay VYkpainu, 1o 30epiraloTbcsi B My3esx
HE3aJIeKHO BiA (OPMHU BIACHOCTI; OpPraHi3OBY€ IPOBEICHHS HAayKOBHUX
JOCTIKeHb Y cdepl My3eHHOI ClipaBy; MOPYIIYE Mepe BIACHUKOM MY3eHMHUX
NpeIMETIB Ta MY3€HHMX KOJEKIIM MNHUTaHHS II0A0 TMOJIMNIICHHS YMOB
30epiraHHs; HaIMpaBJIsi€ 3alUTU 3 METOI0 OTpUMaHHS 1H(opMalli mpo My3eiH1
MpeIMeTH Ta My3€ilHl KOJEKIi; y pa3i noTpedu crpuse nepeaadi My3enHuX
MpeIMETIB, My3€HHUX KOJEKLIA Ta NpeIMEeTIB MY3€HMHOro 3HAau€HHS, IO
HaJeXaTb JI0 HeAep)KaBHOiI yacTUHM MyseiliHoro ¢oHay VYkpainu, Ha
THMYacoBe 30epiraHHs /10 Aep>KaBHUX MY3eiB; 3/11MCHIOE 1HIII TOBHOBAYKEHHS,
BH3HAYEHI 3aKOHAMU Ta MOKJIaJIeH1 Ha Hboro aktamu [Ipe3unenta Yipainu [1].

[ weHTpanbHl Ta MICLEBI OpraHM BUKOHABYOI BJIaJM Ta OpraHu
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MICLIEBOI'O CAMOBpPSIYBaHHA 3AIHCHIOIOTh KEPIBHHUITBO MY3€sIMHU, IO
nepedyBaroTh y cdepi ix ynpapiiHHsg. MiclieBl opraHd BUKOHABYOi BJIaJld Ta
OpraHd  MICIEBOIO  CaMOBpSAYBaHHS  HECYyTb  BIANOBIAAIBHICTH 32
MartepialibHO-TeXHIYHE Ta (hiHAHCOBE 3a0€3MEeUEeHHS MY3€iB, 1110 MepeOyBarOTh
y cdepi iX ynpaBIiHHS.

HeoOxinHo 3BepHYTH yBary Ha Te, 110 My3ei MalOTh IIPaBO CTBOPIOBATH
OpraHu  CaMOBpSAyBaHHS: BYEHI, HAriIsAOBl, METOAMWYHI, MYy3€iHO-
NeJaroriyni, XyJI0)KHI, pecTaBpalliiiHi Ta IHIII pajau, 3adyyaloud MO0 iX
JISTBHOCTI (PaxiBIiB PI3HOT'O MPOPLIIO.

[cTopuKO-KyIbTYpHUN 3aMOBIIHUK — 1€ KOMIUIeKC abo aHcamOuib
NaM'ATOK 3 YCI€I0 CYKYIHICTIO KOMIIOHEHTIB, 110 CTAaHOBHUTH KYJBbTYpPHY,
ICTOPUYHY Ta HAYKOBY LIHHICTh, MPOCTOPOBO 1 (PYHKIIOHAIILHO BUIICHUH Y
CTPYKTYp1 HaCEJICHOT 0 MyHKTY a00 JIOKaII30BaHUI 11032 HOro MeXaMu, 1 AKUH
MOXKe OyTH OTOJIOIIEHUI 1CTOPUKO-KYJIBTYPHUM 3aIMOBIIHUKOM AEP>KaBHOI'O
a00 MiCIIeBOI0 3HAYEHHS [2].

VopaBmiHHS ~ ICTOPUKO-KYJBTYPHUM  3alOBIAHMKOM  Mae  JesiKi
ocobiuBocTi. BignmoBimHo A0 TumoBoro mnogoXeHHS MpO aJAMIHICTPAIiO
ICTOPUKO-KYJIbTYPHOT' O 3alI0BIIHMKA OCHOBHUMH 3aBJIaHHSIMH aJIMIHICTpaIlii €:
3a0€3MeUeHHs] JOTPUMaHHS PEeXUMY I1CTOPUKO-KYJIBTYPHOI'O 3aloBIAHUKA
(pexuM yTpUMaHHs 3allOBIIHUKIB miependadae MOBHY (My3€i-3amOBITHUKH)
a00 4acTKOBY (3aIOBiIHI TEPUTOPii) 3a00POHY BUPOOHUYOT AISITLHOCTI HA IIUX
TEPUTOPISAX 1 BUITYUEHHS iX 13 CUTbCHKOTOCMOIaPCHKOr0 3€MJIEKOPUCTYBAHHS;
3MIMCHEHHS] 3aXOJliB IIOJ0 OXOPOHU 1 30epekeHHs OO0 €KTIB 1CTOPUKO-
KyJIbTYpPHOTO 3alOBIAHMKA, 30€peKEeHHS 1 BIATBOPEHHS TPAJULIHHOIO
XapakTepy MOro cepepoBUINA; TPOBAKEHHS KyJIbTYPHO-OCBITHbOI, HAYKOBO-
JOCTIAHOL NISUIBHOCTI Y c(epl OXOPOHM KYJNbTYPHOI CHAAIIMHU Ta MY3€HHOI
CIPaBH, a TAKOK TYPUCTUYHOI 1SITBHOCTI.

BianoBinHO 10 MOKJIaJeHUX Ha HEi 3aBJaHb aJMIHICTpallisl 1CTOPHUKO-

KyJIbTYpHOTO 3alOBiIHMKA MPOBOJUTH poOOTY 3 BHUABIEHHA, (Qikcallii,
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kinacugikamii, CkiIageHHs OOJIIKOBUX TOKYMEHTIB Ha OO0 €KTH KYJbTYPHOI
CHAAIIMHMA, a TaKOX TOTye€ JOKYMEHTH IJisi iX JepiKaBHOI peecTparlii;
3MIIMCHIOE MIJIFOTOBKY MPOEKTIB OXOPOHHUX JIOTOBOPIB Ha 00’ €KTH KYJIbTYPHOI
CHAAIIMHMA, U0 BXOIATH N0 CKJIaAy ICTOPUKO-KYJIbTYpPHOI'O 3alOBIIHHKA;
po3p0o0JIsie HAYKOBO OOTPYHTOBAHI MPOMO3UIIIi 1010 BCTAHOBJICHHS PEKUMY
30epekeHHs] 1 MOPANKY BHUKOPUCTaHHS OO €KTIB 1CTOPUKO-KYJIBTYPHOI'O
3aIoBiJIHMKa, 3a0e3Meuye iX yTpUMaHHS, 3aXHCT Ta HAJIEKHE BUKOPUCTAHHS;
iHpOpMy€e BIAMOBIAHUN OpraH OXOPOHU KYJbTYpPHOI CHAAUIMHU PO
MOLIKOJKEHHS, pyWHYBaHHS  (BUHUKHEHHS  3arpo3d  MOMIKOJKEHHS,
pyliHyBaHHsS) OO’€KTIB 1CTOPUKO-KYJIBTYPHOI'O 3alOBIIHUKA; 3IIHCHIOE
HAyKOBO-METOAMYHE KEPIBHUIITBO MiJl 4ac MPOBEAEHHS pOOIT 3 TOCHIIKEHHS,
KOHCepBallii, peabOumiTtauii, pecTaBpailii, pPEMOHTY, NPHUCTOCYBaHHSA 1
My3eedikallli 00’ €KTiB ICTOPUKO-KYIBTYPHOI'O 3aIIOBIJHUKA Ta IHIIUX POOIT Ha
TEPUTOPIi ICTOPUKO-KYJIBTYPHOI'O 3alI0BIIHMKA, B 30HAX MOr0 OXOPOHU; MOAAE
BIJIMOBITHOMY OpraHy OXOPOHU KYJIbTYPHOI CHaJUIMHU BHCHOBKHU IIIO/I0
MOMJIMBOCTI PO3MILIEHHS pEKJIaMH Ha TEPUTOPIl 1CTOPUKO-KYJIbTYPHOIO
3aMoBiJIHMKA Ta B 30HaX HMOro OXOPOHH; BXKMUBA€E 3aXOJiB JO 3amoOiraHHs 1
NPUNUHEHHS! MOPYIICHHS BUMOI 3aKOHOJaBCTBA MPO OXOPOHY KYJIBTYpPHOI
CHAAIIMHM, & TAKOXK O YCYHEHHS HETaTHUBHMX HACHIIKIB 1 BIAIIKOAYBaHHS
IIKOJM, 3aBJaHOI TaKUMHU MOPYUIEHHSMH; BHUCTYIA€E 3aMOBHUKOM pOOIT 3
pecTaBpallii Ta peMOHTY 00’ €KTIB 1CTOPUKO-KYJIbTYPHOTO 3alOBIAHUKA Ta
IHIIIOTO MaifHa; TPOBOJIUTH POOOTY 3 KOMIUICKTaIlli Ta BEICHHS OOJIKY
My3eWHUX 310paHb B YCTAaHOBJICHOMY 3aKOHOJABCTBOM IOPSIIKY; MPOBOIUTH
EKCTO3UIIIHY poOOTY; MPOBaAUTh 1HGOPMAIIMHO-BUIABHUYY AISUIBHICTH 3
MOMyJIsIpU3allii 3armoBiIHOI CIPaBHU, BUCBITICHHS MPOOJIEM OXOPOHH 00’ €KTIB
KyJbTYpPHOI CHAJIIMHU; OPraHi3oBY€ Ta KOOPJAWHYE MPOBEACHHS HAYKOBHUX
JOCTIPKeHb B 1CTOPUKO-KYJIBTYPHOMY 3aIMOBITHUKY 13 3alydyeHHsSIM (y pasl
noTpedu) Ha JOrOBIpPHIM OCHOBI I1HIIMX Oprasizaiiif; Gopmye My3elHHI,

010s110TeUHMI Ta apXiBHUI (HOHAM; 3A1MCHIOE MI>KHAPOJHE CHIBPOOITHUIITBO,
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yKJIa/1a€ YIOAu 3 1HO3eMHUMH (PI3MYHUMHU Ta IOPUIUIYHUMHU 0CO0aMU 3T1THO 13
3aKOHO/JAaBCTBOM; OpraHi3oBy€ poOOTy 3 TIATOTOBKM Ta IIiJBHUIICHHS
KBaiikailii NpPaliBHUKIB 3alOBIIHUKA; BXXHUBAE€ 3aXOJIB JO PO3BUTKY
1H(GPACTPYKTYpPH EKCKYpPCIMHOTO 1 peKpeamifHoro oOCIyroByBaHHS Ha
TEPUTOPIi ICTOPUKO-KYJIBTYPHOrO 3alOBIJIHHKA, HaJa€ IUIATHI MOCIYTH,
nepetik SKux 3aTBepKyeThest Kabinerom MiHicTpiB Ykpainu; 311MCHIOE 1HIII
3aX0M WIOJI0 OXOPOHH Ta 30epekeHHS 00’ €KTIB 1CTOPUKO-KYJIBTYPHOIO
3aII0BIJHUKA.

Jns  peanizauii  3aBAaHb 1 BUKOHAHHS TMOCTaBICHUX  (YHKIIH
aJMIHICTpALlisl ICTOPUKO-KYJBbTYPHOI'O 3aMOBIIHUKA HaJAlIEHa PAJIOM IpaB, a
camMe: MO)XXE€ TPOBaJUTH HEKOMEpUIWHY TOCHOAAPChbKY [isUIbHICTh, sKa
BIJINIOBIJA€ MET1 il yTBOPEHHS; Ha JOrOBIPHIA OCHOBI MOXE 3alydyaTd B
YCTAHOBJICHOMY TMOPSJKY HOPUANYHUX 1 (I3UUHUX 0cCiO JJIs BUKOHAHHS
MOKJIaJIeHUX Ha Hel 3aBJlaHb; Ma€ MpaBO IOAaBaTH OPraHoBi, 10 cdepu
YHOPaBIIIHHS SIKOT'O HAJIEKHUTh 1ICTOPUKO-KYIBTYPHUHN 3aMOBIIHUK, TPOMNO3ULII]
o0 oO0csAriB  (iHAHCYBaHHS, HEOOXITHOTO Il TPOBAIKEHHS CBOET
JISTBHOCTI Ta PO3BUTKY 1CTOPUKO-KYJIBTYPHOI'O 3aMOBITHUKA; Y pa3l MoTpedu
MOXKE€ YTBOPIOBAaTHM KOMICIi Ta €KCHEpPTHI TIpyNH, MPOBOAUTH KOHKYPCH,
KOH(epeHIIli, CKIMKAaTh HapaJy AJi1 BUKOHAHHS MOKJIA/ICHUX HA HEl 3aBJaHb;
MOXKE€ 3J1MCHIOBATH B YCTAHOBJIEHOMY TMOPSAKY OOMIH BHCTaBKaMu 13
3aKialaMH KyJbTYpH 1 HAyKH 1HO3€MHHX JiepKaB, HAaJaBaTU €KCIIOHATH JJIs
MPOBEJICHHS BHCTaBOK, Yy TOMY 4YHCJIl 3a KOPJOHOM; Ma€ MpaBo
BUKOPUCTOBYBaTH B YCTAaHOBJICHOMY TMOPSAKY CHUMBOJIKY 1CTOPUKO-
KyJbTYpPHOTO 3allOBIIHMKA, 300paK€HHS MOro 00’€KTiB, PENmpOayKIIii
apXiTeKTYpPHO-MUCTELbKUX, XyIOXKHIX Ta IHIIUX KYJIbTYPHUX LIHHOCTEH, 1110
30epiratoThCsl B MOro KONEKIIAX, 310paHHsIX, (OHIAX, a TAKOX HAJaBaTH MPaBO
IHIIUM  IOpUIMYHUM 1 (I3UYHUM 0co0aM BUKOPUCTOBYBATH 3a3HadyeHl
300pa)K€HHsS BIANOBIAHO /IO 3aKOHOJABCTBA; MOXKE OpraHi3oByBaTH Ta

MPOBOJUTU EKCKypcli Ha TepuTopii Ta 00’€KTax I1CTOPUKO-KYJIBTYPHOI'O
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3aMoBiJIHMKA; Ma€ MPaBO MEpeaaBaTH B YCTAHOBJIECHOMY 3aKOHOM IOPSAKY B
KOPHUCTYBaHHs HepyxoMe MaiHo (OyZiBil, COpYId, MPUMIIICHHS) Ta 1HIIE
OKpeMe 1HAMBIAyalbHO BH3HAY€HE MAWHO 3a TOTO/UKEHHSM 3 OpraHoM, J10
chepu yOpaBIiHHS SKOTO HAJEXKHUTh 1CTOPUKO-KYJBTYPHHH 3arlOBiIHHUK;
npaBOMOYHAa Ha0yBaTM B YCTAHOBJIEHOMY 3aKOHOJABCTBOM IOPSJKY
HEOOXIHE JIsl MPOBAKEHHS CBOET AISUIBHOCTI HEPYXOME Ta PyXOME MaiHO,
yKJIaJaTh JIOroBOpH, OyTH MO3MBAayeM Ta BIAMOBIJIaYeM y CYJll; Ma€ MPaBo
YTBOPIOBATH apXeoJOT1uHI ekcrenuii (y pas3i HasBHOCTI B LITAaTI apXeoJora,
KBamiikaiiss  SKOro  MIATBEPIKYETbCS  BIAMOBIIHUM  JOKYMEHTOM);
3a0e3neduyBaTd OXOpPOHY OO’€KTIB 1 TEpUTOPIl 1CTOPUKO-KYIBTYPHOIO
3anoBigHUKA [3].

TakuM 4YMHOM Yy HOpMATUBHO-IPABOBHUX aKTaX YITKO BU3HAYEHO 3aBJIaHHS
Ta TOBHOBA)KEHHS YIPABIIHHSI OKPEMUMH CYO’€KTaMH y Taidy3l OXOpPOHH
KyJIbTYpHOI CHaJUIMHU, a caMmMe YIOpaBIiHHA My3€es MU Ta ICTOPHKO-

KyJIbTYPHUMH 3aTIOBITHUKAMHU.
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3APYBI)KHMI1 JOCBIJ IPABOBOI'O
PET'YJIIOBAHHSI IPABOBIJJHOCHH MIXK
MATIP’IO, BATBKOM TA JUTUHOIO

Banvko /1. A,
cmyoenmka Il kypcy Kuigcokoeo cmoauuno2o

yHigepcumemy imeni bopuca I pinuenka

Baimanwk O. M.,

Cmapuwuii suxnaoay

Kagheopu npusamnozo npasa

Dakynbmemy npasa ma MidcHapoOHUX 8iOHOCUH
Kuiscvkoeco cmonuunozo ynisepcumemy

imeni bopuca I pinuenka,

CimeliHa mojiTHKa B KOXHIM 13 KpaiH CBITY 0OyMOBIIEHA
aeMorpagiyHUMH, CYCHUIbHO-€KOHOMIYHMUMH, a TaKoX KyJIbTYpHUMU
npouecamMu. batbko Ta MaTu 3000B’s3aH1 BUXOBYBATH JUTHHY TaK K BOHH
BBAXKAIOTh 3a MOTPiOHO; 3a0e3neunTH ii Oe3rneKy, Aatu il OCBITY, 310pOB s,
MaifHO; 3a0e3MeUYUTH YTPUMaHHS BIJIMOBIAHO JIO COLIAJIBHOTO PIBHSA CIM’T;
yHOPaBISATA MAHOM, SIKE HAJIEKUTh AUTHHI, B 1 IHTepecax.

VYV Benukiii bputanii Outburicte 0aTbKiB MalOTh 3aKOHHI IpaBa Ta
000B’sI3KH SIK OAaThbKU — BifloMi fK «0aTbKiBChKA BiANOBiZaNbHICTEY. IX
HaWBaXXJIMBILI POJIi: 3a0€3MeUnTH AiM ISl JUTUHU 1 BCe MaTepiajibHe 0iaro, a
TAaKOX 3aXMILNATU Ta MATPUMYBATH IUTUHY. baThbku BiMOBINAIOTH 3a BHOIp 1

3a0€3IeUeHHsI JUTHHI OCBITY SIKY BOHA ITOTpe0ye; HAJal0Th 3TOAY Ha JTIKYBaHHS
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JUTUHU 1 TOTJISAIaI0Th 32 MaiHOM TUTHHU [ 1].

batbkiBchbKa BIMOBIIANBHICTh BIAPI3HAETHCS BiJl 3aKOHHOTO OAaThKIBCTBA
1 BU3HauYaeThbcsi 3aKoHOM Mpo aited 1989 poky sik «yci mpaBa, 000B’sI3KH,
MMOBHOBAXKCHHS, BIAMOBIAAIBHICTh 1 TOBHOBAXXEHHS, SIKI 3a 3aKOHOM Mae
0aTbKO JIWTUHU IIOJNO AWTHHM Ta IXHBOIO MaiiHa». XTOChb MOXE HECTH
0aTbKIBCbKY BIMOBIJATBHICTh 32 IUTUHY, HE OYIy4Hd i 3aKOHHUM OaThbKOM, a
3aKOHHUN O0aThKO MOXE HE MaTh OaThKIBCHKOI BimmoBinanbHOCTi. Cdepa
0aThKIBCHKOI BIJTOBIIAJIBHOCTI HE BU3HA4YeHAa B 3aKOHI Mpo AiTeH, ane ii
acnekTu Oynu Bu3HaHi cynamu. lle Bkitodae, Hanpukiaa, BU3HAYCHHS PIBHS
OCBITM TUTUHU Ta HAJaHHS 3roJd Ha ii JIKyBaHHA. Xoua KOXHa ocola 3
0aTbKIBCHKOIO BIJMOBIJANBHICTIO 3a3BUYail MOXKE CaMOCTIMHO mpuitMaTh
MOBCSIK/ICHHI PIIIEHHS [IOAO0 IUTUHH, JUISl TPUUHATTS BaXJHMBUX PIlLEHbD,
HaIMpUKIaA PO Te, Ky KOy Ma€ BIJIBIAYBAaTU JUTHHA, 3a3BUYail MOTpiOHA
3roja [2].

VY ®panii 6aTeko 1 MaTi a00 OJJHOCTATEB1 OATHKH, SIK HOC1T 0aThKIBCHKO1
BJIaJM, KOPUCTYIOTHCS CBOIMHU IIpaBaMU 1 BHUKOHYIOTb CBOi OOOB'A3KH,
BUPIIIYIOYH, 10 100pe Il IXHBOI HEMTOBHOMITHBOI IMTUHU 3 OJHIEI0 METOIO:
3aXUCTUTHU 1XHIO O€3MeKy, 310pOB'sl Ta MOpajb, 3a0€3MEUUTH IXHIO OCBITY Ta
3a0e3neunTy iXHii po3BUTOK. JIUTHHA 3000B's13aHA MPOXKUBATU 3 OAThKAMU,
OCKLJIbKM BOHU MalOTh MPaBO 1 00OB'SI30K «OIMiKKW». BOHU BU3HAYAIOTH MiCIle
MPOXKUBAHHS CBOET NUTUHU. Lle oauH 3 romoBHUX aTpuOyTIB OATHKIBCHKOIO
aBTOPUTETY. 3aKOH TAaKOX Mepeadayae, 1o «IUTHHA HE MOXe 0e3 J03BOIIy
O0aThka 1 MaTepi 3aJuIIaTH CIMEHWHE KUTJIO 1 MOXe OyTH BUIy4Ye€Ha 3 HHOTO
JUIIe y BUTAIKaX HEOOX1AHOCTI, BU3HaYeHOo1 3akoHoM» (cT. 371-3 LK) [3].

Bianosiguo mo crarti 371-2 [usineHOro koaekcy ®paHiii KoXeH 3
0aTbKiB POOUTH CBIM BHECOK Y YTPUMAHHS Ta OCBITY JIITE€H MPOIMOPLIHHO CBOIM
pecypcam, pecypcam 1HIIOro 3 0aThKiB Ta morpedam autuHU. Lleit 000B's130K
HE NPUNHUHIETHCS B CHIY 3aKOHY HI MpU T030aBJIeHHI OaThbKIBCHKUX

MOBHOBa)XeHb a00 iX 3/11MCHEHHI, HI IPU JAOCATHEHH] IUTUHOIO MOBHOJITTS.
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batbku BimirparoTh BaXJIHMBY POJb Y BUXOBaHHI CBO€l nNuTuHU. Llg Mmicia He
00MeXy€eThCs 3apaxyBaHHAM 10 MKOIU. CIOM K MOXHA BITHECTH MOpPAJIbHE,
IpOMaJITHChKE, peliriiiHe, ceKcyajlbHE BHUXOBaHHS Tollo. Mera monsrae B
TOMy, 1100 Hajxath iM yCl 3HaHHS Ta 3HAHHS, HEOOXIIHI IS JKUTTS B
CYCHUIBCTBI Ta HAOYTTA JIOCTATHHbOI aBTOHOMII Ha TOW JI€Hb, KOJIU BOHH cami
cTaHyThb gopociumi. Lo crocyeThest 0CBITH, TO PpaHIly3bKe 3aKOHOAABCTBO
BCTAHOBJIFOE TIPUHIIUII: MIKIJIbHE HAaBYAaHHS JITeHd BIKOM Bia 3 70 16 pokiB.
baTbku MoOBHHHI 3anucaTy iX 10 00paHOi HUMH HIKOJIM HE Mi3HilIe HIXK Y BIll
3 pokiB. OHaK y HUX BCE 1€ € MOXIJIMUBICTb BUXOBYBaTH iX Baoma. JliTu
NMOBUHHI OyTH 3a0e3neueHi, B Mekax (DIHAHCOBUX MOXIJIMBOCTEH CiM'l, piBHEM
KUTTS, IOCTATHIM JJIs TOTO, 1100 BOHU MOTJIM pO3BUBATHCH [4].

JiTH € NplOpUTETHUMHU CHAJKOEMUSAMHU. BoHM MaroTh Hamip 3a0patu
MalHO CBOiX OaThKIB MICIS IXHbOI cMepTi. BOHM OTPpUMYIOTH JONOMOTY B
po3mipi 100 000 eBpo Ha CBOIO YACTKY CHAAIIMHHU ISl PO3PAXyHKY MOAATKY Ha
cnaamuny. Komu 0OaTtbko momupae, AITH yCHAaAKOBYIOTh HOro manHoO (
cnaAiuHy ). Bei aiTi MaroTh OIHaKOBI MpaBa y cra i, 3akoHH1 (0ApyKeH1
O0aTtbku), mpupoAHi (0aTbKkM B IMBUIBHOMY NapTHEPCTBI aboO CHUIBHO
MPOXKUBAIOTh), O10JOT1YHI, YCUHOBIJIEHI, BiJl OAHOrO COIO3Yy abo0 BiJ PI3HUX
COI031B, BOHH, K MPABUIIO, AUIATh OAThKIBCHKY CHAIIIMHY MOPIBHY [5].

MaiinoBi mpaBa 6aThkiB Ta AiTedl y HimewyunHi OaThKIBChbKa OMiKa, €
HEBIJ'€MHOI0O YacCTHUHOIO OaThKIBCHKOI  BIAMOBIAANBHOCTI. bBaTbKIBCHKI
MOBHOBA)XEHHSI OXOIUIIOIOTH SIK OMIKY HaJl 0COO0I0 Ta MailHOM AUTHHHM, TaK 1
MPEICTaBHUIITBO JUTHUHH, a TAKOXK 000B’ 130K yTPUMYBATH JUTHHY. € LiKaBUN
(dakT npo MaifHOBI MpaBa, KUK 5 JI3HAJIACh Y CTATTI TaM HIIIOCH MPO T€, 1110
yacTille 3a Bce 0aThbKHU MOXUIIOT0 BIKY NEPETKIKAIOTh Y OYIMHOK MPUCTAPLIUX
100 3a HUMU TaM JIOTJISJaI Ta MIKITyBajducs. A X MaiflHO MepexXoaAuTh AITSIM
y CMaJIoK 1 BOHM MalOTh TTOBHE MPaBO HUM KOPUCTYBATUCA 1 BAKOPUCTOBYBATU
y CBOIX LIJISIX.

Y CHIA wMaiiHOBI mpaBa 0aThKIB Ta JIT€H € BAXKIUBOIO CKJIaJ0BOIO
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ciMeitHoro npaga. [IpaBa 6aThKiB BKJIFOHUAIOTh MPaBO Ha (i3UYHE Ta IOPUIUIHE
BuxoBaHHs aitel. Cyau 3a3Buuail BpaxoBYIOThb, JOOpPOOYT IUTHUHHU MpU
BUpIIIEHH] CIIPaB MpoO MaiHOBI Ta OMIKOBI Mpasa. [6, c. 31]

JloOpe Bimomuii (akT 110, came 6aTbKo 3000B’sI3aHUI HAJaBaTU KOIITH
Ha yTpuMmaHHs aiteil. el 000B’sA30K mepexonuB 10 MaTepl TUILKA B TOMY
BUIAJIKY, SIKII0 0aThbKO OyB He3gaTHUN a0o He OakaB MOro BUKOHYBaTH. Y
Haml JHI 000€ OaTbkiB 3000B’s3aHI yTPUMYBAaTH MIT€H Yy MeEKax CBOIX
binancoBux MoxuBocTei. Ilet 000B’ 130k 30epirae cuity 1 Micias po3TydeHHS.
[Ipu po3iyueHH1 1el 000B’SI30K, K MPABUIIO, 3aKPIILTIOETHCS PILIEHHSAM PO
MOPAJIOK YTPUMAHHS JITE€H, y SKOMY MICTHUTBbCS BUMOra IMpo T€, 110 OJHMH 3
0aThKiIB-HEOMIKYH 3/1IHCHIOE TIEP1OANYHI BUIUIATH 1HIIIOMY OaThKOBI-OMIKYHY.

OO60B’s130K 0AaTHKIB YTPUMYBATH AUTHHY, SK IPABUIIO, JII€ IO TOCATHEHHS
HEI0 TMOBHOMITTS, TOOTO 18-piyHOro BIKy. VY [A€sSKHMX IITaTax 3aKOHU
nepeaoavyaroTh, 1Mo 0aThbKU 3000B’s13aH1 YTPUMYBATH «HEMOBHOIITHIX JTITEH,
B IHIIMX IITaTaX — MPOCTO «IiTel». Jlesiki Cyld BUHOCATH PIIICHHS PO
MPOJOBKEHHSI 000B’SI3KIB 3 YTpUMaHHS AiTedl 1 micia 18 pokiB, SKIIO JITH
MaroTh ¢13u4H1 200 ncuxivni Baau. HaGaraTo Oubiie cynepeyok BUKINKAIOTh
CYJIOB1 pillIEHHS TIPO OIUIATY BUIIO1 OCBITH AiTe. TpaauiliiiHo BBaXKAETHCS, 110
Takuii 000B’sI30K He Tpeda MoKIagaTH Ha OaThKiB, TOMY 11O BUIIA OCBITA HE €
«TIEPIIOI0 HEOOXI1HICTION. Y Hallll IH1 B OUTBIIOCTI IITaTIB BUALICHHS KOIITIB
Ha BUIILY OCBITY JIOMYCKA€ThCS BIATIOBIIHO 10 3aKOHOIABCTBA 200 32 PIIICHHSIM
Cyay, AKIIO y OaThKIB € TPOIIIi, a JUTHHA YCIIITHO BYUTHCA. [5, ¢.32]

3a 3aKOHaMU 1HIIMX MITATIB TAKE PIIIEHHS MOXKe OyTH BUHECEHE JIUIIE «B
O0COOJIUBUX BHUNAJKax», XO0Ya YacTO TaKl BHIAJKH BUSBISIOTHCS JIOCUTh
3BuYaiiHuMu. Taka 3MiHa B MiJIXOA1 BijoOpaxae TyMKYy MHpo Te, IO BHUIIA
OCBITa Ma€ BEJIMKE 3HAUYECHHS, & JITH PO3Ty4eHUX OaThbKiB MOBUHHI MaTH Ti X
MOJKJIMBOCTI, 110 1 JITH 3 MOBHUX CIMEH. 3000B’s3aHHSI CTOCOBHO YTPUMaHHS
JUTHUHU MOXKYTb 3aKIHUUTHUCS LIE 710 TOCATHEHHS HElO MOBHOMITTA. [iTelt, 1o

3BUILHSIOTHCS BiJ 0aThbKIBCHKOI OMIKH, HA3UBAIOTh EMAaHCUIIOBAaHUMH JITHMHU. |
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ix Ourpmie He Tpeba yTpuMyBaTH. Taka eMaHCHUIALisd HACTa€ y BHUMAAKY
OJIpy’)KeHHsI a00 BCTYNy Ha CIyXO0y 10 30pOMHHMX CHJI JI0 JIOCSTHEHHS
MOBHOJITTA 200 SKIIO IUTHHA MOXE caMa ceOe yTpUMYBaTH. 3aKOHU JIEIKUX
mTaTiB nepeadayaTh odiliitHy npoueAaypy emancunauii gireid. O60B’ 30K 3
yTPUMaHHA JIIT€d MPUIUHAETHCA Pa30M 3 MPUIMHEHHAM OaTbKiBCHKUX IpaB.
Ha Bigminy Bil 000B’S13KiB 3 BUILJIATH aJliIMEHTIB HA YTPUMAHHS KOJMIIHbOIO
YOJIOBIKA, JPYKUHHU, OOOB’SI30K 13 yTPUMaHHS JUTHHM HE 3aBXIU
MPUIHUHIETHCS Hi MICHs cMepTi 0aThbKa, MaTepl, H1 y BUMAJIKy OaHKpYTCTBaA. |5,
c. 33]

VYV Cnonyuenux IltaTax Ail0Th 3aKOHH, SIKI MOSICHIOIOTH IpaBa Ta
000B’s13kM OaThkiB 1 AiTeil. LI 3aKOHUM MOXYThb BIAPI3ZHATHCS 3aJIEKHO BIJ
mTary, OKpyry Ta MicTta. baTbku Ta ONIKyHHM HECYThb IOPUAUYHY
BIJIMOBIAANBHICTh 32 YTPUMAHHS JITEH A0 JOCSITHEHHS HUMU MOBHOMITTS. Y
OUIBIIOCTI MITATIB BIK OQIUIAHOrO MOBHOMITTS — 18 pokiB. batbku HecyThb
BIJIMOBIAAIBHICTh 32 33/I0BOJICHHsI 0a30BUX MOTPEO CBOEI JUTHHHU, 30KpeMa:
Ka, OJAT 1 MKUTJIO; AOTJIAN 32 (DI3UYHUM 1 MICUXIYHUM 3/10pPOB’SIM; HaJaHHS
JEep’KaBHOI YM MPUBATHOI OCBITH; OOOB’S3KOBUM IYHKTOM € (hiHaHCOBa
MIATPUMKA; Harjs ; 3axuct. O0uaBa 3 6aThbKiB 3000B’s13aH1 MIKIYBaTUCH PO
JUTUHY HE3aJIeKHO BiJ X ciMeiiHoro crany. Bin po3inydeHux 6aTbKiB MOXKYTb
BHMAraTu CIUIauyBaTH aJIMEHTH 3aJ€KHO BIJ TOr0, XTO 3 0aThbKiB Ma€ OIIKY
HaJ[ IUTHHOIO.

€ nyxe mikaBuil (akt mpo 00OB’sI30K OaThKIB MIOAO AITEH, a came
3aJuIIaTH  MaJjoJITHIO JAWTHHY OJHY BAoMa 0€3 Harsly BBaXKA€ThCA
HenoOamicTio 'y Oarathox mTaTax. OcCOONMBO SKIIO 1€ 3arpoXKye€ IUTHHI
HeOe3neko. Xoda OUIBLIICTh IITAaTIB HE MaroTh BHU3HAYEHOI'O 3aKOHOM
MIHIMAQJIBHOT'O BIKY, KOJM MOXKHA 3aJIMIIATH JUTHUHY BloMma camy. [lepin Hix
3aJIMIIUTH TUTUHY Ha CaMOTI1, MOTPIOHO MpoaHai3yBaTH yci (pakTopu, Taki sk
ii BiKk, (pi3uuHe Ta eMOIliifHEe 370pOB’s. TaKoX BaXXJIMBO BpaxyBaTH TPUBATICTh

BaIoi BiJICYTHOCTi Ta JOMAIIHE CCPCAOBUIIC YV AKOMY JIMIIUTHCA Ballld JUTHUHA.
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VY CIIA Oatbku 3a 3aKOHOM 3000B’s3aHI BiggaBaTH JiTed 1m0 mkonu. lle
MPaBUJIO BKJIIOYAE MPUBATHI a00 JepKaBHI MIKOJIM Ta MPOrpaMH JOMAIIHbOIO
HaBYaHHS. 3aKOHMW PI3HUX IITATIB MAIOTh PI3HI BUMOIH IIOAO BIKY, Y SIKOMY
JUTHHA Ma€ TOYaTH Ta 3aKIHYUTHU IIKONy. baTbku 3000B’sd3aH1 MepeBipsATU
peryisipHe BIABIAYBaHHS IJUTHUHOIO IIKOJM Ta JOTPUMYBATHCh MIKUIBHUX
MpaBUJI TTIOBEIIHKY [7].

He3Bakaroun Ha BIIMIHHOCTI PETYJIIOBaHHS CIMEHMHUX BIJTHOCHH Y PI3HUX
mrarax CIIIA sk 3akoHOZaBYMMH aKTaMH, Tak 1 CyJJOBUMH MpelEIeHTaMU,
MOKHA BUOKPEMHTH CITUIbHI 3aCaji, 30KpeMa TakKi: CpaBeINBICTb, PIBHICTb,
PO3YMHICTh, JOOPOBUIBHICTh, MOHOTamis, 3a0e3medyeHHs  (PiHAHCOBOI
CaMOJIOCTaTHOCTI, HEIOTOPKAHHICTh CIM’i, MpPIOPUTET I1HTEPECIB JIUTUHH,
BpaxyBaHHS JYMKH AUTUHU TOILIO.

Otxe, 3apyODKHHMI JOCBiJI TPABOBOI'O PETYJIOBAaHHS BIIHOCHH MIX
O0aTbKaMU Ta JIITbMHU MIJKPECITIOE BAXKIIUBICTh OajJaHCy MK IpaBamMu OaTbKiB
Ta 3aXUCTOM 1HTepeciB AiTei. baTbku KOXKHOI KpaiHU pO3yMIIOTh OCOOJIMBHIA
XapakTep AaHOi TeMHU Ta 3a0e3MedyloTh yCIM HEOOXITHUM IJisi PO3BUTKY Ta

macJIMBOIro AMTUHCTBA.
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Abstract

While recognising the conceptual importance of ‘knowledge integration’
as a factor for policy-making and exemplifying the discussion with the notion
of ‘kaupapa Maori’ or the Maori way or agenda, this opinion attempts at
underscoring the factor-associated challenges that exact science is currently
facing in the process of accommodating the actual research on enormously rich
Maori cultural heritage together with the Maori ways of adding value to the
process of acquiring universal knowledge.

Keywords: Indigenous knowledge, kaupapa Maori, exact science,

traditional beliefs.

We first acknowledge the creator of the
Sky Father and The Earth Mother

We acknowledge our ancestors

Who have passed on to Hawaikinui

Our ancient homeland

Greetings and farewell.

We now turn to acknowledge the living,
We greet you all

We acknowledge the First Nation
peoples of this great land,
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And all that they treasure
We greet you all
We share the breath of life

As fellow seekers of enlightenment.

A Maori karakia

When a range of socio-political driving forces started pushing for
formulating a proper policy on kaupapa Maori research, it was not difficult to
predict that science would soon be facing a challenge of accommodating (or,
for some, separating) the actual research on enormously rich Maori cultural
heritage and the Maori ways of adding value to the process of acquiring
universal knowledge. The literal meaning of kaupapa is the “Maori way or
agenda” that helps to “describe traditional Maori ways of doing, being and
thinking, encapsulated in a Maori world view or cosmology” (Henry and Pene,
2001, p. 234). In this sense, the concept is somewhat similar to Fa‘a Samoa (the
Samoan Way) or anga fakatonga (the Tongan custom).

In the context of New Zealand, which, as a society, had been gradually
accepting the factor of clear politico-cultural distinctions existing between
Pakeha and Maori, the process inevitably led to a scholarly debate on different
approaches to the acquisition and, more specifically, construction of
knowledge. For example, Cram (1993) argued that the actual purpose of Maori
knowledge lies in upholding the mana of the socium, while on the Pakeha side,
it was understood to be based on cumulative knowledge, which would be aimed
at discovering some sort of universally validated laws. Characteristically for
the debate, the notion of mana represents one of the most comprehensive words
of Te Reo Maori, covering authorising power, prestige, influence, powerful
spirituality, status, and charisma, while assuming that mana consists of

supernatural force that enriches a personality, a locality, or an object. In such a
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context, intriguingly, there could be an analytical reverence made to The Lord
Rutherford of Nelson, or simply Ernest Rutherford, who substantially
contributed to those universal laws, but, most probably, would not mind
treating radioactive substances as having the mana.

In a philosophical way, if mana is applied, for instance, on exact science
or practicality of policy-making, it can easily represent the alter-ego of what
Reid (2018, p. 15) described as “a powerful and dangerous cliché” that can be
found in “the representation of the indigenous as possessing exceptional
capacities to care for their natural environments, to adapt to climate change and
to deal with extreme weather events”. If we are back to the important concept
of kaupapa, in their literature review, Henry and Pene (2001, p. 236-237)
acknowledge “kaupapa Maori research embraces traditional beliefs and ethics,
while incorporating contemporary resistance strategies that embody the drive
for tino rangatiratanga (self-determination and empowerment) for Maori
people”. One can detect the obvious — this framework of understandings is
much broader than what the international system-originated bureaucracy is
trying to push for, when indigenous, local and traditional knowledge systems
are recognised by some of the UN-associated fora as well as the
Intergovernmental Panel on Climate Change “as important resources for
climate change adaptation” (Crawhall, 2014). At the same time, objectively,
the debate on indigenous knowledge is no longer entirely related to climate
change. Instead, ‘knowledge integration’ is something that should be seriously
discussed and incorporated into the process of policy-making as an integral
element of it. Bohensky and Maru (2011) indicated the issue, offering a decade-
generated literature review, but still the principal argument was ‘dancing’
around “the relationship between knowledge integration and social-ecological
system resilience”.

As a matter of time, the kaupapa — regardless of the locality where it is

challenging the status quo, be it in New Zealand or elsewhere — is to create and
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then maintain a distinct “space for intellectual traditions flourishing in parallel
institutions operating alongside the mainstream” (Henry and Pene (2001, p.
240). Arguably, the process will be dramatically enriching the Anthropocene,
while the socio-political structures are, in general, to embrace these venues of

scientific de-colonisation. Then, the exact science will have something to say.
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INPABOCYB’EKTHICTDH IOPUINYHUX
OCIb B YMOBAX BOEHHOI'O CTAHY
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AHoTanis. JlocaiKkeHo Ta apryMeHTOBaHO MUTOMICTh KOHCECYaJIbHOTO
BiIOOpakeHHsI MPOOJIEMHOTO MHWTAHHS Ha TUIONIMHI TEOPETUKO-HAYKOBOI
aprymeHTalii Ta ii MexaHi3My IpPaKTUYHOTO 3aCTOCYBaHHS, IO BiJl0Opa)kae
MPaBOCy0’€EKTHICTh IOPUANYHUX OCI0 B YMOBAX BOEHHOT'O CTaHY 3aJIEKHO BiJl
MEPBUHHOTO  IOPUJAMYHOrO TMPU3HAYEHHS B  HAJA3BHYAHHUX  yMOBax
3a0€3IeueHHsI IPUHIIUITY BEPXOBEHCTBA MpaBa, €BPOIHTETPAIlIMHUX TIPOIIECIB,
aCIleKTIB CHHEprii BIAMOBIAHOTO TUTAHHS 3 HOPMATUBHO-IIPABOBUM
pEryJIIOBaHHSIM BIAMOBITHO /10 aHAJIOTIT B €BPOINEUCHKUX KpaiHax-MapTHEPIB
YkpaiHu.

MeTo10 € 3A1liCHEHHs HAyKOBOI PO3BIJKH IOJ0 BU3HAYCHHS PIBHIO
MIPaBOBOI'0 PETYJIIOBAHHS MPABOCYO’ €KTHOCTI IOPUANYHUX OCI0 B IUBUTLHOMY
3aKOHO/IaBCTBI B YMOBaX BOEHHOI'O CTaHY B IUIOUIMHI 3aTaJIbHOTEOPETUYHOTO
peryJiloBaHHs B MeEXaX YMHHOTO 3aKOHOJABCTBA, MPOEKIIIHHE TOCITIIKEHHS
BIJIMOBIHOTO MUTAHHS B MEKaX MOT0 BIAMOBITHOCTI 10 €BPONEHUCHLKOT0 3pa3Ky

BHCOKOPO3BUHCHHUX KpalH €BpOHI/I Ha HUIAXY a0 3aTBCPIKCHHA
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OCHOBOIOJIOKHUX MPaB Ta CBOOO/] y IJIOIIMHI PO3BUTKY.

BUJI03MIHH Ta MeTaMop(d 031 Ha OCHOBI MOPIBHSUIBHOI XapaKTEPUCTUKU 11010
MPaBOBOrO PETYJIIOBAaHHS MpPaBOCY0’€KTHOCTI IOPUAMYHUX OcCi0 3a YMOB
MHUPHOTO 4acy Ta B YMOBaX BOEHHOI'O CTaHYy 3aBJSIKM BUSHAUYECHHIO MIEPBUHHUX
OoOMeXeHb Ta PO3LIMPEHb MEX PETyJIIOBaHHS JOCTaTHIX Ta HEOOXITHUX ISt
3a0e3Me4eHHs] MOBHOIIHHOI JISUIBHOCTI IOPUIWYHUX OCi0, B PpPO3yMiHHI
MOTEHITIANTY peai3allii eJIeMEHTIB 1X IIsUTbHOCTI, TOBHOBaYKEHb.

HaykoBa HOBM3HA BHU3HAYA€THCS BIJACYTHICTIO MEPBICHUX EJIEMEHTIB
no/i0HOT BHUIO3MIHM TpaBa Ha Tepuropii €Bponu B MeXKax CyCHUIbHO-
MOJIITUYHOTO  JKUTTS  acleKTy  (PYHKI[IOHyBaHHS  MpaBoOCyO’ €KTHOCTI
IOPUAMYHUX OCi0 32 YMOB BBEJCHHS B KpaiHlI BOEHHOI'O CTaHy, IO COOOIO
CIOPUYMHSE CYLUIbHY MOOUTI3allil0 MPaBOBOIO MOTEHLIANy KpaiHW 3aJis
MIATPUMKH  QYHKIIH T SKUTTENSUIBHOCTI B Mapaaurmi 3a0e3rnedeHHs
OCHOBOIIOJIOKHMX TMpaB Ta CBOOOJ B Mexax 1 aJAMIHICTPaTUBHO-
TEPUTOpIATIBbHUX OJMHMIb. Y CTaTTl PO3IJISIAIOTHCS  OCHOBOMOJIOXHI
€JIeMEHTH TMPaBO3JIaTHOCTI Ta JI€3JaTHOCTI IOPUAMYHUX 0CI0, 30Kpema
PO3IIISIAI0OTHCS 3aKOHO/IaB41 OOMEKEHHS Ta 3a0X0YESHHS [0]10 1HII1IaTUBHOCTI
BEKTOPY 3aKOHOJABYOTO PEryJjlOBaHHS MIATPUMKH JEpKaBH y PO3BUTKY
OKpPEMO BU3HAYCHUX TaJly3eil J03BOJICHOI 3aKOHOM JiSITTbHOCTI.

BucnoBku. Tox HMBUIBHA MPaBOCYO’€KTHICTh IOPUIUYHOI OCOOM B
Mexax il HOPMAaTHBHO-IIPABOBOTO BU3HAYEHHS 3a MEPBUHHUM JI€pKaBHUM
pEeryJIIOBaHHSIM B IUIONIMHI BIAMOBIAHOCTI JO BHUKIHKIB, IOB’S3aHUX 3
MIPAaBOBUM PEKUMOM BOEHHOTI'O CTaHy, BU3HAETHCS MOBHOLIIHHOIO MPaBOBOIO
CTPYKTYpOIO, fIKa 3a3Hae€ MeTamop(o3 He B MPOIeCl TEOPETUKO-PUKIIATHOT O
apryMeHTYBaHHSl Ta MOro HAaCTyIHUM BTUIEHHSM Yy BIAMOBIIHMX HOpMax
YUHHOI'O 3aKOHOJJABCTBA, a SIK IMOCT-PErpec Ha CYTHICHUN BUKIIHUK Yy 3B’SI3KY 3
HarajgpbHOIO TIOTpeOOol0, sKa TIOB’s3aHE HE TUIBKK 13 3a0e3NedyeHHSIM

CTaOUIBHOIO0 BHYTPILIHBO-TIONITUYHOTO XKUTTS B MEXKax KpaiHu, a ¥ moTped
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3a0e3MeUeHHs] MOKJIMBOCTI pealiizallii HaleKHUX MpaB Ta CBOOO IOPUIUIHUX
oci0 B YkpaiHi.

[lutanHs BHU3HAYEHHS NPABOCYO’€KTHOCTI IOPUAMYHOI OCOOM CHpHsIE
HaJeKHOMY BTUICHHIO BCIX €BpPOIHTErpallifHUX MPOLECIB Yy Mapagurmy
BU3HAYEHHS CYTHICHO-MOHSATIMHUX 3B’S3KIB MDK HHMH, 3aBISIKA YOMY
3a0e3neuyeThCsl HEBIIBOPOTHIN KypC Ha €BPOIHTErpalil0 YKpaiHu B TOBHOMY
00cs131 32 YMOB TIOCTIMHUX BUKJIMKIB T4 BOEHHUX J1H

KarouoBi caoBa: mnpaBocy0’€KTHICTh, LMBUIBHA TPABO3/IATHICTb,
[MBUIBHA JI1€3AATHICTD, FOPUIUYHI OCOOM, BOEHHHM CTaH, 3aKOH, BEPXOBEHCTBO

ImpaBa, HOPMATUBHO-IIPABOBC PCTYJIFOBAHHA.

Abstract. The scientific article examines and argues the proportion of the
problematic issue's concomitant reflection in the plane of theoretical and
scientific argumentation and its mechanism of practical application, which
reflects the legal personality of legal entities under martial law depending on
the primary legal purpose in the emergency conditions of ensuring the rule of
law, European integration processes, and aspects of synergy of the relevant
issue with legal regulation in accordance with the analogy in the European
partner countries of Ukraine.

The purpose of the article is to carry out a scientific study to determine the
level of legal regulation of legal personality of legal entities in civil law under
martial law in terms of general theoretical regulation within the framework of
current legislation, and to conduct a projection study of the relevant issue within
the framework of its compliance with the European model of highly developed
European countries on the way to establishing fundamental rights and freedoms
in the development plane.

It is necessary to investigate the essence of legal matter, its tendency to
modification and metamorphosis based on a comparative characterization of

the legal regulation of legal personality of legal entities in peacetime and
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martial law by determining the primary restrictions and extensions of the
boundaries of regulation sufficient and necessary to ensure the full-fledged
activities of legal entities, in the understanding of the potential for the
implementation of elements of their activities and powers.

The scientific novelty is determined by the novelty of such a modification
of law in Europe within the framework of socio-political life of the aspect of
legal personality of legal entities under martial law, which entails a continuous
mobilization of the country's legal potential to support the functions of its vital
activity in the paradigm of ensuring fundamental rights and freedoms within its
administrative-territorial units. The article examines the fundamental elements
of legal capacity and legal capacity of legal entities, in particular, the legislative
restrictions and incentives for the initiative of the vector of legislative
regulation of the State's support in the development of certain areas of activities
permitted by law are considered.

The basic elements of legal capacity are investigated.

Conclusions. Therefore, the civil legal personality of a legal entity within
the framework of its legal definition under the primary state regulation in terms
of compliance with the challenges associated with the legal regime of martial
law 1is recognised as a full-fledged legal structure which undergoes
metamorphosis not in the process of theoretical and applied reasoning and its
subsequent implementation in the relevant provisions of current legislation, but
as a post-regression to an essential challenge in connection with the urgent need
to ensure not only a stable internal political life within the country, but also the
need to ensure the possibility of exercising the proper rights and freedoms of
legal entities in Ukraine.

The issue of defining the legal personality of a legal entity contributes to
the proper implementation of all European integration processes in the
paradigm of defining the essential and conceptual links between them, thus

ensuring the inevitable course of Ukraine's full European integration in the face
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of constant challenges and military operations.
Keywords: legal personality, civil legal capacity, civil legal capacity, legal

entities, martial law, law, rule of law, legal regulation.

IMocranoBka mnpoOJsemu. [lapagurma BU3HAYEHHS OCHOBOIOJIOKHHUX
aCHEKTIB 1040 (PYHKIIOHYBaHHS MPaBOCYO’ €KTHOCTI IOPUAMYHUX OC10 3a3Ha€e
nocTiiHoi  audparmenTamiiitnoi  Mmetamopdo3u  3a 11 Cy0’€KTHUBHO
OpPIEHTOBAaHUM BEKTOPOM HAIIOHAJBHOTO TJIYMay€HHS HOPM YHHHOIO
3aKOHOJIAaBCTBA BIAMOBIHOI IJIOIIMHH.

[lepBuHHA CYTHICTh BUPA)KEHHS BIAMOBIAHOI KIAcHU(DIKyIOYOi CTalOi Ha
MOPSIIOK TIOBHOTH peaiizaliii MOTEHIIHHOI MOXIHUBOCTI Ta (PakTUUHOI
JIACHOCTI MiJ 4Yac LMBUIBHUX MPABOBIJHOCHUH BHUPAXKAETHCS BIJCYTHICTIO
HaJIEXKHOI OCHOBH, BUPAKEHOI y BIJIMOBIIHOMY BTUICHHI IOPUANYHOI HAYKH Ta
OYMKHU Y TIapaJurMi BU3HA4Y€HHA (DAKTUYHHUX BUAO3MIH B YMOBaX BOEHHOI'O
CTaHy, — peaJibHi HOPMaTHUBHO-NPABOBI aKTU BUIIOI IOPUAMYHOI CHUJIM HE B
MOBHIA Mipl BHM3HAYalOTh I[UIICHUHM [lalla30H €JIEMEHTIB MPaBOBOIO
peryJitoBaHHs MPaBOCYO’€KTHOCTI HOPUAMYHUX OCI0, a JIMIIE 3aKPIILIIOITh
BiJI0OpakeHUH Ha TUIOMIMHI (PaKTUYHUX LIMBUIBHUX BIIHOCHH MOCTPEAKI[IIO Ha
KJacu(iKyrdy JIif0 TPaBOBOI0 MOJpa3HUKA.

Cy0’€eKTHBI3M 11010 HOMIHATUBHOIO 3aKpIIUICHHS CTaluX €JIEeMEHTIB
MOBEAIHKM, 30KpeMa W00 [ISJIBHOCTI BIJIMOBIJIHUX IOPUIUYHUX OCIO Y
MPOCTOpi, Yaci, 3a KOJIOM 0ci0 Ta IHIIMMH KIACU(DIKYIOUMMH eJIeMEHTaMu
MOLIMPEHHSI BIAMOBIHOI HOPMHM TMpaB Yy [MPaBOBIAHOCHH, PO3KpPUBAE
nepudepiiiHy HemaTepialbHy HEBU3HAUYEHICTh LI0JI0 MTOBHOTHU TapaHTyBaHHS
MDKHApOJHUX 3000B’s3aHb JEpXKaBU Yy AaclekTl JOTPUMAHHS MPUHIIMITY
BEPXOBEHCTBA IpaBa, WOro HEBIABOPOTHIN Kypc A0 3aKpIlJIEHHS B MexXax
CYCHUIbHO-TIONITUYHOI 171ei Ta JAyMKH B TNpOEKIii Ha (aKTUUHE Ji€BE
BHUpPa)XEHHS HEB1IBOPOTHOCTI KYypCy Ha 3aTBEPIKEHHS BEKTOpY MeTamopdo3u

MWTaHb HAI[lOHAIBHOI 171€1, 010 MiATBEPIXKEHHS €BPONEHCHKO1 1IEHTUYHOCTI



35

VYKpaiHChKOr0 HApOAy 1 HE3BOPOTHOCTI €BPONEHCHKOIO Ta €BPOATIAHTUYHOIO
Kypcy YKpaiHu, Jie BIANOBIAHA AyMKa 3akpiruitoeThest B Koncrturyii Ykpainu
[1].

Xou lluBinbHUN KoJAeKC YKpaiHU 1 3aTBEPAKYE OCHOBHI €JIEMEHTH
MpaBO3AaTHOCTI Ta J1€3aTHOCTI IOPUIMYHUX OCI0 3  XapaKTepHUM
AUCKiIacu(piKaliiHUM BU3HAYEHHSIM CIEKTPY (POHTAIBHOIO YCBIJIOMIIEHHS
PO3YMIHHSI MPABOBOI MaTepii A0 3arajbHOi MPAKTUKU 31MCHEHHS HAJICKHOI
MOJKJIMBOCTI 3a0€31eueHHs IPpaB Ta CBOOO/I, ajie BUKIIIOYHA Cy0’ €KTHBHA CTalla
o0 3a0e3neyeHHs] 00’ €KTUBHOI Ta BCECTOPOHHBLOI peakilii Ha (hopMalibHY
peaNbHICTh YIOBUIBHIOE MPOIIEC PO3BUTKY MPABOBIAHOCHUH B KpaiHi 3arajiom.

3aranpHa ~ KOHIEHTpalis  BIAMOBIAHOTO  HAYKOBO-TEOPETUYHOIO
OOIpYHTYBaHHA  MNPOOJEMHOr0  NHUTaHHSA copusiTUMe  MalOyTHIM
MeTraMop(do3aM y Mekax IUBLILHOIO IIpaBa 3arajoM.

AHani3 OCTaHHIX HAayKOBHUX JOCHiKeHb. [lutaHHs mnpeamery
JIOCIIIJDKEHHSI Y CBOIX HAayKOBHX PO3BIJIKAX HE TIIbKH BITUM3HAHUX BUCHUX-
TEOPETUKIB, a MW 1HO3EMHHUX KOJIET WHIOJ0 IUIOMIMHU CYTHOCTI MPaBOBOIO
pEeryJIIOBaHHsS MPaBOCyO €KTHOCTI 0OCI0 y MHUpHMH Yac Ta BIANOBITHA
BapiaTUBHICTh Yy IMEpioJl BOEHHOTO CTaHy JI0 3arajbHOr0 CEMAaHTHYHOI'O
TIyMaueHHsl I1i€l Marepii MpaBa 3a BHUKIOYHUX OOCTAaBUH BU3HAUEHHS
MPOCTIAKOBYETHCS y TpalsiX TaKUX BUeHUX, sk JI.B. ABpamenko, P. Amiposa,
O.M, biprokis, O.€. [axynocbkuii, €.B. Kobko, A.C. Komicauk, M.B.
Kogamnisa, B.M. Koccaka, O.M. Mensnuk, O.B. [lerpumus, I.b. Crapyxa, JI.B.
Tumomenko, €.0. Xaputonos, B.FO. Ilpompa, C.I. Hopnoouenko, B.P.
[Mammrox S1.M. lepuenko, P.b. llumka, JI.C. IBopiBcbKa Ta 1HIIII.

CytHicth mepudepii 11010 BCTAHOBIICHHS €JIEMEHTIB HEOOXITHUX Ta
JOCTATHIX M€ MPABOBOI'0 PEryJIIOBaHHS y BIAMOBIIHUX HayKOBUX PO3BIJIKaX
MoJlae 3arajibHy CHCTEMY perjamMeHTauli moAo (yHKLIIOHYBaHHS IpaBa Ha
IUIOIIMHI  CYCHUIBHO-TIONITUYHUX BUKJIMKIB pEIbHOCTI 0€3 TO€IHAHHS

3arajbHOi KOMIUIAPHOI CTPYKTYpPH B OJHE Ijle, Y 3B’S3Ky 3 UMM 3arajibHa
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cUCTeMa IIpaBa He PO3KPUBAETHCS CIIOBHA.

MerToto cTatTi € 311iCHEHHS] HAYKOBOI PO3B1AKH 111010 BUBHAYEHHS PIBHIO

MIPaBOBOr0 PETYIIOBAHHS MPABOCYO’€KTHOCTI IOPUANYHUX OCI0 B IIUBUILHOMY
3aKOHOJJaBCTBI B yMOBaX BOEHHOT'O CTaHYy B IJIOLIMHI 3arajJbHOTEOPETUUHOIO
PEryJIIOBaHHS B MEXaxX YMHHOI'O 3aKOHOJIAaBCTBA, MPOEKLIMHE JTOCHIIKEHHS
BIJIMOBIHOTO MUTAHHS B MEKaX MOT0 BIAMOBITHOCTI 10 €BPONEHUCHKOT0 3pa3Ky
BUCOKOPO3BMHEHUX KpaiH €BponM Ha NUIAXYy [0  3aTBEPKEHHS
OCHOBOIOJIOKHUX MPaB Ta CBOOO/] y IUJIOIIMHI PO3BUTKY.
BUJI03MIHH Ta MeTaMop(d031 Ha OCHOBI MOPIBHSIBHOI XapaKTEPUCTUKHU 11010
MPaBOBOTO PETYJIIOBAaHHS MpPaBOCY0’€KTHOCTI IOPUAMYHUX OCi0 3a YMOB
MHUPHOTO 4acy Ta B YMOBaX BOEHHOI'O CTaHYy 3aBJSIKM BUSHAUYECHHIO MEPBUHHUX
OoOMeXeHb Ta PO3LIMPEHb MEX PETyJIOBaHHS JOCTaTHIX Ta HEOOXITHUX IS
3a0e3Me4eHHs] MOBHOLIHHOI JISUIBHOCTI IOPUIWYHUX 0OCi0, B PpPO3yMiHHI
MOTEHITIANTY peai3allii eJIeMEHTIB 1X IIsUTbHOCTI, TOBHOBaYKEHb.

Buxnan OCHOBHOTI'O Marepiainy. [Mapagurma BHU3HAYCHHS
MPaBOCy0’€KTHOCTI HOPUAUYHOT OCOOM B TUIOIIMHI 3arajbHOr0 TIYMAd4eHHS
CYTHOCTI IIPaBOBOT'O MOl PO3KPUBAETHCSA 32 YMOBH LIUTICHOT'O CITIBCTaBICHHS
Ta BIJTMOBIJHOTO aHAIITUYHOI'O OCMUCIIEHHS 1i CKJIAJJOBHX.

Bignosinno no wactuau 1 crarri 80 LuBinbHOro konmekcy Ykpainw,
«IOpPUJIMYHOI0 0CO000I0 € opraHizaiis, CTBOpeHa 1 3apeecTpoBaHa y
BCTAHOBJICHOMY 3aKOHOM MOPsAKY» [2]. BinnoBigHe Aep:kaBHE HOMIHATUBHE
BU3HAYEHHS KJIACTEPHO OCOOJMBUX OOCTaBMH IOAO BIAMOBU Yy peecTparii
BIJIMOBIHOT IOPUAMYHOI OCOOM TMOSCHIOETHCS 3arajbHUM MiAXOAOM [0
PO3KPUTTSI HEOOX1THOCTI JIepKaBU Yy 3aXHMCT1 BIACHUX IHTEPECIB SIK OKPEMOIO
cy0’€eKTa mpaBOBIAHOCHH B 0CO01 YITOBHOBa)KEHUX OPraHiB JAEP>KAaBHOI BIaIH.

CyTHICTB BIAMIOBIIHOIO PETYJIIOBAHHS ii MPaBOCyO’ €KTHOCTI, 3 OIJISAY Ha
(daxTuyH1 peanii, po3KpUBaE Te, M0 CbOT'OJIHI 3arajibHi MPUHIIMIN MPABOBOI

peaTbHOCTI 32 CYKYIHICTIO BU3HAUYEHHS BCIX €JIEMEHTIB I1OJI0 BUCBITICHHS
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MEX BIAMOBITHOI MPaBO3JATHOCTI Ta J1€3JATHOCTI TaKoi OCOOM 3aJekKHUTh
BUKIIIOYHO BiJl BOJI 3aKOHOHaBIs. BogHowac AOCHIAHUKM 3a3HA4arOTh, L0
ChOTO/IH1 «(OPMYBaHHS MPABOBOI0 PETrYJIIOBAHHS TISIBHOCTI (Pi3UYHUX 0C10-
MIANPUEMIIIB Ta FOPUANYHUX OCI0 BU3HAETHCS OJHUM 13 KIIFOUOBHX HAMPSIMKIB
MIPaBOBOI MOJITUKU B YKpaiHi» [3, c. 424]

XapakTtepHe BTUIGHHS Takoi TOJMITHKM HAa MEXI TJIIyMaueHHs
MpaBOCyO’ €EKTHOCTI IOPUINYHOI 0COOU BHU3HAYAETHCA y CHHEPTii 3arajibHOro
TTOHATTS HA MEXI1 11 II€31aTHOCTI, @ caMe METO/IB Ta €JICMCHTIB, 3aBISIKH SIKUH
CTBOPIOETHCSI HEOOXIiJIHA Ta JOCTAaTHSA CBOOOJA MEX peaiizaiii Mozeneu ii
MOBEJIHKK Yy TMPOCTOpPi, MPaBO3AATHOCTI, 30KpeMa MO0 ITOBHOIIHHOI
CTPYKTYpU CHCTEMH TIPaBOBOI MOJIMBOCTI MaTH BIAMOBIIHI TpaBa Ta
O0OB’A3KM Yy IIMBUIBHUX TMPABOBIJHOCHHAX Ta JACIIKTO3aTHOCTI B
MOBHOIIIHHOMY PO3YMIHHI MOXJIMBOCTI OyTH YYacHUKOM TIPaBOBIIHOCHUH
3arajoMm.

BaxxnuBo 3a3HaunTH, 1110 BIAMOBIAHO 10 cTaTTl 92 Konekcy, «opuandna
ocoba HaOyBa€ UBLIILHUX MTPaB Ta 00OB'SI3KIB 1 3/11MCHIOE iX Yepe3 CBOI OpraHu,
SIK1 JIIFOTh BIJIMOBIIHO /0 YCTAHOBYMX JIOKYMEHTIB Ta 3aKOHY» [2].

B 3aranbHiii Teopii mpaBa PO3yMIHHA CYTHOCTI MpPaBOCYO’€KTHOCTI
PO3KpPHUBAETHCA SIK Baroma CKJIajgoBa, 0e3 SKOi HEMOXJIMBO YSIBUTH LLIICHY
CTPYKTYpY MpPaBOBOI'O JKUTTA B KpaiHi, «ls KaTeropis Mae 00’€IHyIO4Yui
XapakTep 1 BigoOpakae cuTyallii, KOJW MPaBO3JAaTHICTh 1 MI€3JaTHICTh €
HEB1I’EMHUMHU OJ[HA BiJI OJHOI 3a 4acoM. Y KOJEKTHMBHUX CyO’€KTIB MpaBa
MIPaBO3JIATHICTH 1 J1€3aTHICTh 30ITal0ThCSl 32 YaCOM BUHHMKHEHHS 1 1ii» [4, c.
340]. B ymoBax BOEHHOrO CTaHy BIJAMOBIAHICTh 3arajbHOI CHUCTEMHU
KBIHTECEHIIiT MPABOBOI'0O MOJISI BU3HAYAETHCS 11 HOMIHATUBHOIO KOMITETEHIIIEIO
— MEeBHUI «0OCAT JIepKaBHOI JiSTIbHOCTI, IOKJIAICHU HA KOHKPETHUM Opra,
ab0 KOJO MUTaHb, MepeAdauyeHUX 3aKOHOJABCTBOM, IHIIMMHU HOPMATHBHO-
MPaBOBUMHU aKTaMH, SIKI BIH Ma€ MpPaBO BUPIIIYBAaTH B MPOLECI MPAKTUUHOI

TISTBHOCTI» [5, ¢. 266].
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CrneundiyHo0 O03HAKOI, SIKa BiJOOpa)Ka€eThbCsi Ha MeXkaxX 3arajbHOro
BIUTUBY BIAMOBIAHUX O3HAK B CHHEPTii 3 OCOOIMBOCTSIMU MPABOBOI'O PEXKUMY
BOEHHOIO  CTaHy OO0 BHUPAXKEHHS  OCHOBOIOJOXXHUX  MPUHIIMITIB
3a0e3Me4eHHs IIsUIbHOCTI CTaJIOi CUCTEMU KUTTS B KpaiHi, 110 IPSIMO BILIUBAE
HAa €JIEMEHTH MpaBOCYO0’€KTHOCTI IOPUAMYHUX  OCI0, BUPAKAETHCA
auckiaacu(piKaTUBHO camMe B MEXI TpaKTyBaHHs €JIEMEHTIB il peanizarlii, ze
KOXKHAa OKpeMa YacTHUHA, SKa 3a3HA€ BIAMOBIAHOIO 3BYKEHHS L1010 TTOBHOTHU
NEPBUHHOI CYTHOCTI NOTEHIally peatizamii Ha IUIOMMHI CYCHUIBHO-
MOJIITUYHOT O KUTTS Ta XapaKTEPHOI 0 PO3IMIUPEHHS Y MUTAHHSAX TOBHOTU MEX
peamizaiii (QakTUYHUX TPaHUYHUX E€JIEMEHTIB CyO’€KTUBHOI MOBEIIHKH,
BUPAXXAETHCSI TAKUMU O3HAKAMMU:

-MPSMONPOIOPIIIAHICT, BUPAXKEHHS LIOJI0 €JIEMEHTYy CYCHUIbHO-
MOJIITUYHOI MOTPeOU (ITO3HAYAETHCS Y CTINKOMY pO3yMiHHI Ta BUKOPUCTaHHI B
IOPUANYHIN MpaKTUIl HOPMO3aCTOCYBaHHS WIOJ0 BUPAXKEHHS 3HAYEHHS
€JIEMEHTIB CHCTEMH BaXKUIBHOI'O PIBHO3HAYHOTO BIUIMBY B Hapaaurmi
BUOKPEMJICHHSI ~ CYTHOCTI  moTrped  JJjsi  peamizaliii  MOBHOI[IHHOTO
(GyHKLIOHYBaHHS IOpUIUYHUX OCI0 B JAeprKaBi);

-pEaKTUBHOCTI MPAaBOBOI BHJIO3MIHM (BIJAMOBIIHE BTIICHHS NPUHIIUITY
pPYXOMOCTI TIpaBOBOi MaTepii He TUIBKM B AacHeKTi 3aKOHOAaBYOIro
pEeryjloBaHHS , a MW 3arajJpbHOr0 MNPHUHIMIY JIJIOBOrO OOOPOTY IIOJO
BU3HAYEHHS 0OCOOJIMBOCTEN MEXK HEOOXIHOT Ta JOCTATHLOT TOBE/IHKH);

-IMIEeP1AIICTUYHOI 3aJIEKHOCTI 1010 IMIIEP1aTICTUYHOT0 KEPYBaHHS MEX
JOCTaTHBOI Ta HEOOX1JHOi CBOOOAM B IOPUAMYHIN IJIOIIKMHI MMOBHOBaXXEHb
1010 3/A1MCHEHHS MISUIBHOCTI 32 Oro BUKJIIOYHUM POAOM (CYKYIHA CHCTEMa
MPaBOCYy0’€KTHOCTI 0COOM B TapajurMi CIIB3aJEKHOCTI 11 CKJIaJOBUX
€JIEMEHTIB MK cO000l0 TNEepBUHHO Oepe NOYaTOK BiJl 3aKOHOJABYOTO
PEryJIIOBaHHS B MEXax MEPBUHHOI'O OOIPYHTYBaHHS B HOPMaTUBHO-IPaBOBUX
aKkTax, sKi OOOB’S3KOBI JUIsl JOTPUMAaHHS Ta BHUKOPHCTAaHHSI B MeXax

MIPOEKTYBAaHHS MaOyTHIX 1X €JIEMEHTIB);
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-cBOOOIM BUOOpPY IIOJO 1i TMEPBUHHOIO 3apOKEHHS Ta ICHYBaHHS
(3Bakarouu Ha 1HIIIATUBHO-IUCTIO3UTUBHUN METO/I TPABOBOT'O PETryJIFOBaHHS B
TJIONIMHI IIMBIJIBHOT'O 3aKOHOAABCTBA, KOJKHA 0c00a BiIbHA M 1100 MOMEHTY
dbopMyBaHHs Ta 3a0e3NeUeHHs ICHYBaHHS IOPUAMYHOI OCOOHM, 30KpemMa B
yMOBaX BOEHHOT'O CTaHy).

Taki o3HaKM BU3HAYAIOTh 3arajbHUNA PIBEHb PO3BUTKY IIpaBa OO
pEryJIIOBaHHsS MPaBOCYO’€KTHOTO CTATYCy HOPUAMYHOI OCOOM 3 OrJIsAly Ha
(daKkTUUHY BIJICYTHICTh BIAMOBIAHOIO MPOEKTHOT'O BIOOpaKEHHS MOTEHLIHHO
HMOBIpHHUX €JIEMEHTIB PO3BUTKY iX MOJEJIEH MOBEIIHKU B 3aJIEKHOCTI BIJl iX
HEOOX1IHMX TPAaBOBUX BHUKIMKIB, TOB’SI3aHUX 3 €JIEMEHTaMH TPaBOBOTO
PEXKUMY BOEHHOT'O CTaHY.

BianoBigHe BTIIEHHS CYTHOCTI KOHTPYEHTHOI'O TTO€IHAHHS BiIMOBIIHUX
CKJIaJIOBUX KJacu(iKye OCOOJIMBOCTI «caMme JepkaBa B 0cobi 1i
YIOBHOBA)KEHUX OPraHiB BCTAHOBIIIOE 32 BIACHOIO 1HIIIATUBOIO Ta OCTATOYHO
dbopmynroe (y pasi ix 1HIIIIOBaHHS IHIIUMU CyO’€KTaMHu IPaBOTBOPECHHS)
nepeBakHy OUIBIIICTH JIIOYMX Y CYCHUIBCTBI IOPUAMYHUX NpPUIKCIBY [4, C.
208].

BaxBoto 0coOMMBICTIO TAKOX € TPUTAMaHHa BIACTHUBA aCOLIaTUBHICTh
psy BIAMOBIAHOT B3a€MO/IIi, 1€ caMe IIPaBo B MapaJgurMi MPaBOBOTO PEKUMY
BOEHHOTO CTaHy € «aTpuOyToM cyO’eKkTa TmpaBa, HOro cyo0’€KTHBHOIO
XapaKTePUCTUKOI0 Ta BHU3HAYA€ 3arajbHl MEXl1 3IaTHOCTI cyO’ekTta OyTH
HOCIEM Ta pealli30oByBaTU HaJaHi IpaBa, OOOB’SI3KM, ITOBHOBAXKCHHS, TO
KOMIIETEHI[ISI BUJAETHCS 00 €KTUBHUM BHUMIPOM 3IIHCHEHHS CYyO0’ €KTOM
aJMIHICTPATUBHOTO MTpaBa BJIaJIHUX TOBHOBAXXEHb, IKHI HE 0OMEXKYe Cy0’eKTa
y 3[1HCHEHH1 1HIUX TpaB Ta 000B’sI3KiB» [7, C. 24]

BianoBigno o wactuaum 1 crarri 80 LluBiaeHOro komekcy Ykpaiw,
«IOpPUJIMYHOI0 0CO000I0 € opraHizaiis, CTBOpeHa 1 3apeecTpoBaHa Yy
BCTaHOBJICHOMY 3aKOHOM MOPSAKY» [2].

[IpoBigHMM  pe3yJabTaTOM JAI€EBOrO0 Ta €(QEKTHUBHOIO IMPaBOBOIO
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PEryJIOBaHHS € CHpPaBeIJIMBE BIOPSAIKYBAHHS BIJHOCHMH MK CyO'ekTamu
MPaBOBIJHOCHH 3 YPaxXyBaHHSIM IIpaB Ta IHTEPECIB 1HIIMX WIECHIB CYCIUIbLCTBA.
Taka B3aemozist po3kpuBae (PaKTUUHE YSIBICHHS 111010 CYTHOCTI IIOCTaBIEHOT O
3aBJIaHHS TMpaBa K COLIAIBHOTO PEryjsiTopa MPaBOBIIHOCHUH CYrojJOCHO O
€JIEMEHTIB 3/1IIICHEHHSI PETYJIIOBAaHHS MPABOBIIHOCUH MOB’sI3aHUX caMe 1€ i €
3aBJIaHHIM IPaBa SIK COIIAILHOTO PEryJsTopa.

[lapagurmMa BH3HAYeHHS MpPOOJEM HAJEKHOIO PIBHIO MPaBOBOIO
BHU3HAYEHHS MPAaBOCY0’€KTHOCTI IOPUANYHUX 0CI0 B yMOBaX BOEHHOTO CTaHy B
3aJIEKHOCT1 BiJ PIBHIO JEP>KABHOTO PETYJIIOBAHHS IUIOMIMHYU BIAMOBIIHOI
IOpUCIUKINT, HAa AYMKy nociigHuka I. HamuBaiika, BU3HA4ya€eThCsl TaKUMU

O3HaKaMH, 5IK:

1. HeBianoBigHICTE COIIaTBHUX CTaHJAPTIB pealisiM CydacHOIo
CYCHJIbCTBA;

2. HEJIOCTATHIN PIBEHb 3aXHUCTY COI[IAIbHUX IPaB;

3 HECTaOUIbHICTh €(PEKTUBHOTO MPABOBOI'O PETYJIIOBAHHS;

4. HeJl0CcTaTHA (piHaHCOBA MIATPUMKA;

5 BIJICYTHICTh €(EKTHBHOI'O KOHTPOJIIO 3a peani3alielo CoIllalbHUX

CTaHJapTIB Ta rapaHTii [6, c. 498]. KoxHa 3 HaBeJleHUX BUIIE OCOOJIUBOCTEH
o0 3a0e3neueHHs OCOOJMBOCTEH PEryJIOBaHHS CHUCTEMU HENOJNIKIB Ta
npo0seM BU3HAYEHHS MOBHOIIHHOIO Ia0JOHY MPaBOCyO’ €KTHOCTI MOJISATAE B
LUTIA CTPYKTYpl HEAOCTATHBOI'O 3aJyY€HHS TEOPETUYHOrO OOTpYyHTYBAHHIO
HaJIEXXHOCT! (PYHKIIIOHYBaHHA B MPOEKIIT Ha (PaKkTUYHI pearii.

BucnoBok. Tox nuBiibHAa IPaBOCYO’ €KTHICTh IOPUIUYHOT OCOOU B MEXKax
il HOPMATUBHO-NIPABOBOTO BHM3HAYEHHS 32 [EPBUHHUM JIEpKABHUM
pEeryJIIOBaHHSIM B IUIONIMHI BIAMOBIAHOCTI JO BHUKIMKIB, IOB’S3aHUX 3
MIPAaBOBUM PEKUMOM BOEHHOT'O CTaHy, BU3HAETHCS MOBHOLIIHHOIO MPaBOBOIO
CTPYKTYpOIO, fiKa 3a3Ha€ MeTamMop(o3 HE B MPOIeCl TEOPETUKO-NPUKIIATHOT O
apryMeHTYBaHHSl Ta MOro HACTyIHUM BTUIEHHSM Yy BIAMOBIIHMX HOpMax

YMHHOI'O 3dKOHOAABCTBA, a JAK IIOCT-PCTrpeC Ha CYTHiCHI/Iﬁ BHKIIUK Y 3B’H3Ky 3
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HarajgpbHOIO TIOTpeOOor0, sSKa TIOB’s3aHE HE TUIBKK 13 3a0e3NedYeHHSIM
CTaOUIBHOIO BHYTPIIHBO-TIONITUYHOTO XUTTS B MEXKax KpaiHu, a ¥ moTped
3a0e3MeueHHs] MOKJIMBOCTI pealiizallii HaleKHUX MpaB Ta CBOOO IOPUIUIHUX
oci0 B YkpaiHi.

[lutanHs BHU3HAYEHHS NPABOCYO’€KTHOCTI IOPUAMYHOI OCOOM CHpHsIE
HaJeKHOMY BTUICHHIO BCIX €BpPOIHTErpallifHUX MPOLECIB Yy Mapagurmy
BU3HAYEHHS CYTHICHO-MOHSATIMHUX 3B’S3KIB MIDK HHMH, 3aBISIKA YOMY
3a0e3MneuyeThCsl HEBIIBOPOTHIN KypC Ha €BPOIHTErpalil0 YKpaiHu B TOBHOMY

00cs131 32 YMOB TTOCTIHHUX BUKJIUKIB Ta BOEHHHUX JI1H.

CIIMCOK BUKOPUCTAHUX JIPKEPEJI

1. Koncruryuis  Ykpainm Big 28.06.1996 p. Ne 30 URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80#Text ([ata 3Bepuenns 02.04.2024p.);

2. HusinpHUM konekc Ykpainu: 3akoH Ykpainu Big 16.01.2003 poky Ne
435-IV. URL: https://zakon.rada.gov.ua/laws/show/435-15#Text ([lata
3BepHeHHs 02.04.2024p.)

3. IlpaBoBi acmekTH JISIBHOCTI  (I3UYHHUX  OCIO-IIJIPHUEMIIB  Ta
topuanunux oci6. Ipompa B.1O., Tumomenko JI.B., unumox B.P.
«AxtyanbHi nutaHHs y cydacHiil Haymi (Cepis «llemarorika», Cepis
«IIpaBo», Cepist Exonomika», Cepisa «/lepxkaBue ynpapiiHHs», Cepis
«Texnika», Cepis «lcTopis Ta apxeosorisi»)»: kypHai. 2023. Ne 7(13)
2023. c. 421-432;

4. 3aranbHa Teopis aAepxkaBu 1 mnpaBa: [[ligpydyHUK [ CTYJIEHTIB
IOpUIMYHUX BUIIMX HaBYaibHUX 3akinaniB] / M. B. IIsik, O. B.
[Terpumun, JI. B. ABpameHko Ta iH.; 3a pea. I-pa opua. Hayk, mpod.,
akan. AllpH VYkpainu M. B. IlBika, a-pa topua. Hayk, npod., akan.
AllpH Vxkpainu O. B. [lerpummna — Xapkis: [Ipaso, 2009 — 584 c.
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TEPUTOPIAJIBHA 'POMAJZIA KUEBA SIK
CYB’EKT ITPABOBIJTHOCHUH

Kynuk A. M.,

cmyoenmka Il xypcy cneyianvnocmi «llpasoy
Dakynomemy npaga ma MidHCHAPOOHUX BIOHOCUH
Kuiscvkoeo cmonuunozo ynisepcumemy

imeni bopuca I pinuenka

Open JI.B.,

npoghecop kageopu npueamuo2o npasa
Dakynomemy npaga ma MidHCHAPOOHUX BIOHOCUH
Kuiscvroeo cmonuunoeo ynisepcumemy

imeni bopuca I pinuenxa,

OOKMOp IOPUOULHUX HAVK, NPpOoghecop

VY cydacHOMY IMBUIBHOMY 3aKOHOJABCTBI MHUTaHHS (OPMYBaHHS Ta
(GYHKLIOHYBaHHSI TEPUTOPIATBHOI IPOMAM BUCTYMNA€E SK KIIOYOBUHM aclexT,
BUMAaralouud TJMOOKOro pO3yMiHHS 1ii mpaBoBOro I1HCTUTYTY. [loHSATTS
TEPUTOPIATBHOI TPOMaaUd HEOOXIAHO PO3IIIANATH y KOHTEKCTI CydacHHUX
COIIIOKYJIbTYPHHX Ta €KOHOMIYHUX pealiid, Kl BIUIMBAIOTh Ha ii poib Ta
3HAYEHHS y IPABOBOMY MIPOCTOPI.

TeputopianbHa TpoMaja, y CyTHOCTI, € IOPUIUYHOIO KOHIIEIIIE, 10
00'eTHY€E TPOMAJISIH Ta TEPUTOPIIO B €JUHUN OpraHi3alliitHO-MpaBOBUN Cy0'€KT.
Bona BuCTynae BaXXJIMBUM CKIJIQJJOBUM €JIEMEHTOM CHUCTEMHU MICIEBOIO
CaMOBDsITyBaHHs, 3a0€3MeUyI0UH CIIIBHOTI B3a€MO/III0 Ta Y4aCTh y BUPIIIIEHH1
MUTaHb, 10 CTOCYIOTHCS IXHBOT'O KUTTS Ta PO3BUTKY Teputopii [12].

OcHOBHI 3aBAaHHS TEPUTOPIATBHOI TPOMAJIM BKJIIOYAIOTH 3a0€3MeUeHHS

30aJJaHCOBAHOTO  COLIAJIbHO-€KOHOMIYHOTO  PO3BUTKY CBO€i  TEpHUTOPIi,
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MIATPUMKY 1 PO3BUTOK 1HPPACTPYKTYpH, 3a0€3MEUECHHS COLIaIbHUX TOCIYT,
OXOpOHY HABKOJMIIHBOI'O CEpPEJOBUINA, 3aXHUCT IMpaB Ta IHTEPECIB CBOIX
rpomazasH. TeputopiajibHa TpomMaZa Mae CBOK BHYTPIIIHIO OpraHi3aliio Ta
ynpasiiiHHg. BoHa Mae mpaBo Ha caMOBpsAyBaHHS, 110 O3HAYAE, 0 TPOMajia
Ma€ IPaBo MPUIMAaTH PILIEHHS Ta BCTAHOBJIIOBATH IIPABUIIA, K1 CTOCYIOThCS ii
TEPUTOPIi Ta TPOMaJIsH. Y IbOMY KOHTEKCT1, rpoMazia popMye OpraHu BiIaJi,
TakKi gK 3arajibHi 300pu rpoMajisiH, TPOMaJIChK1 pajiy, BAKOHABY1 OpraHu TOLIO.

Tepuropianibna rpomaga KueBa € mnpeaMeToM 3HAYHOTO HAyKOBOI'O
1HTEpecy B KOHTEKCTI 1i poii SK cy0'ekTa NPUBATHUX MPaBOBIIHOCHUH.
CyvacHuil pO3BUTOK MICIIEBOTO CaMOBpPSAYBaHHS B YKpaiHi BHUMarae
JETAIBHOIO JIOCHIJKEHHSI crneuu@iku (QYHKIIOHYBaHHS TEPUTOPIaIbHOI
rpomanau Kuesa.

Tepuropianibna rpomana KueBa BHKOHYE poJib IOCEPEAHHKA MIXK
MICLIEBUM HACEJICHHSM 1 opraHaMmu Biajgu. BoHa 3a0esneuye chiBOpaiio Ta
B3a€EMO/III0 MK TPOMAJIOIO 1 BJIAJI0I0, JOTIOMArae BUPIIIYBAaTU MUTAHHS, IO
CTOCYIOTBCSI JKUTTS T4 PO3BUTKY CTOJIULIL.

Kpim toro, TepuropianbHa rpomana Kuepa 3abe3neuye yqactb rpoMajisii
y IpUMHATTI BaXJIUBUX piieHb. Lle Moxe OyTu 3a1iicCHEHO Yepe3 MpoBeAeHHS
IrpOMaJICbKUX KOHCYJIbTalllid, MJlajory 3 TIpOMaJChKHUMH OpraHi3alisiMu,
CTBOPEHHS IPOMAJICBKHUX PaJl Ta IHIIMX MEXaHI13MIB, IO CIIPUSIIOTH 3ATYYEHHIO
rpoOMaisiH 0 Ipoliecy MPUUHATTS pillieHsb [5].

Taka yvacTb TpoMaasiH € Ba)JIMBOIO CKIIAJOBOIO JEMOKPATHYHOIO
MpolLiecy Ta 3MILHEHHS TPOMaJICbKOi aKTUBHOCTI. BoHa 103BoJIsI€ rpoMajisiHaM
BHCJIOBJIIOBATH CBOI JYMKH, OOTrOBOPIOBAaTH BaKJIWBI IMHUTAHHS, BHOCUTHU
MPOIO3HUIIIT Ta CHIILHO NPUMUMAaTH PIIIEHHS, M0 CTOCYIOThCS IXHBOTO MICTa.
Kpim Toro, tepuropiasibHa rpomana Kuea 3abesneuye iHpopMaliiHy
BIJIKPUTICTH Ta MPO30PICTh MPUNUHATTS PIllICHb.

B3aemonis teputopianbHoi rpomagu KueBa 3 IHIIMMU PIBHAMH BJaaH

BKJIIOUa€e OOMIH 1H(OpMAIlI€l0, KOOPAWHAIIIO Aid, CHiIbHE TUTAaHYBaHHS Ta
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peanizalfito mpoekTiB Ta mporpaM. lle mo3Bonsie 3a0e3neunT B3a€MOIII0 Ta
BIUIMB TPOMAJIM Ha DIIICHHS, K1 NMPUUMAIOTHCS HA PI3HUX PIBHAX BJIAJH Ta
MaroTh BakJiMBe 3HaueHHs A Kuea.

VY BHUKOHaHHI CBOIX ITOBHOBaXEHb TEpUTOpiaJibHa TpoMaZa Mae
BIJIMOBIAANBHICTG 3a 3AIMCHEHHS MICIIEBOIO CAaMOBPSAYBaHHS, peajizalliio
COIIAJILHUX Ta EKOHOMIYHHX IMpOrpaM, a TaKOX CHPHUSHHSA y PO3BUTKY
IPOMaJITHCHLKOTO cycriabcTBa. OCHOBHI (DYHKIIT Ta MOBHOBAXEHHS TPOMaIU
Mmicta KueBa cTaHOBJIATH CTpaTeriyHUM Kapkac AJis ii CTaJIOro po3BUTKY Ta
3a0e3nedeHHs OJarononyqus ii MeIKaHIliB.

Y  KOHTEKCTI  IMBUIBHOTO  3aKOHOJABCTBA, MPABOBUWA  CTaTycC
TepuTopianbHOi rpoMaan Kuesa BUBHaAYa€THCS KOMILJIEKCOM IOPUIMYHUX HOPM
Ta HOPMATUBHUX aKTIB, 110 PEryJIIOIOTH ii (DYHKI[IOHYBaHHS Ta B3a€MOJIIO 3
IHIIMMU cyO'eKTaMH MPaBOBUX BiIHOCUH. TeputopianbHa rpomana Kuesa mae
0COOJIMBOCTI, SIKI BU3HAYAIOTHCSI YHIKAJIHHUM CTaTyCOM CTOJIMYHOTO MiCTa.
OnHi€e0 3 KIIOYOBUX OCOOJIMBOCTEH € BUCOKUM CTYMHiHb aBTOHOMIi, IO
JI03BOJISIE TPOMAJlli CaMOCTIMHO BUPINIYBaTH MHUTAaHHS, SKI CTOCYIOThCS i
PO3BUTKY Ta (DYHKIIIOHYBaHHS, B paMKaX 3aKOHIB Ta KOHCTHUTYI[IHHUX HOPM
[4].

ABTOHOMIS TepUTOpialibHOI rpoMaan KueBa o3Hauae, 1o BOHA Ma€ MpaBo
MpUAMAaTH PIIICHHS HA MICIIEBOMY DPiBHI 3 MUTaHb, [0 CTOCYIOTHCSI PO3BUTKY
1H(GPACTPYKTYPH, )KUTIOBO-KOMYHAJIBHOTO TOCIIOAAPCTBA, OXOPOHH JTOBKLILIA,
COLIIAJIBHOT0 3a0€e3MeUeHHsl, KyJIbTypHU, OCBITH, OXOPOHH 370pPOB'sl Ta 0araThox
IHIITMX aCTEKTIB MICBKOTr0 XXUTTs. ['poMaa Mae mpaBo npuiiMaTH pillieHHS PO
pO3MOALT OFMKETHUX KOIITIB Ta 31MCHIOBaTH (PIHAHCOBE IUIAHYBaHHS, IO
BpPaxoBYy€ 0COOJIMBOCTI Ta MOTPeOH MicTa.

[TpaBoBwHii cTaTyc TepuTOopiasibHOI rpomMaau KrueBa BU3ZHAYAETHCS YITKOIO
HOPMAaTHUBHOIO 0a3010, sika BkItouyae Koncrurynito Ykpainu, 3aKkoHu YKpainu
"IIpo micuieBe camoBpsiayBanHs ", "IIpo MiciieBi opranu BiaJu Ta yIpaBiiHH:S",

a TaKOK 1HIITUMHU BiIIHOBiIIHI/IMI/I HOPMATUBHO-IIPABOBUMMU dKTaMH.
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Konctutytis YkpaiHu € OCHOBHUM 3aKOHOJJABYUM aKTOM, SIKUI BU3HAYAE
OCHOBHI TNPUHLMIIKA Ta MpaBa TEPUTOPIATbHUX TpoMajl, Bkiodaroun Kwuis.
Bona rapantye npaBo caMOBpsAyBaHHS Ta aBTOHOMIi MICIIEBUX T'poMa, Y
TOMY YHUCII CTONMYHOI. KOHCTUTYIS TaKkoXX BCTAHOBIIIOE 3acajM CIIBIpAIll
MIDXK HEHTPAJBHOIO BJIAJIOI0 Ta MICIIEBUMH OpraHaMH BIIaJIH.

3akoH Ykpainu "I[Ipo MicuieBe caMOBpsilyBaHHA" BU3Hauae 3arajibHi
NPUHIIUIY, MpaBa Ta OOOB'SI3KM MICIEBUX TI'pomal, BKItovyatouun Kwuis. Bin
BCTAHOBJIIOE TOPSAIOK (OPMYBaHHS Ta (PYHKI[IOHYBAHHSI OpPTaHiB MICLEBOIO
CaMOBDSIIyBaHHs, MPOLEAYPH NPUUHSATTS pillleHb, (piHAHCOBE YINpaBIiHHS Ta
1HIII TIMTAHHSI, TIOB'AI3aH1 3 MICIIEBUM CaMOBPSIAyBaHHSIM.

BaxxnuBo 3a3HauyMTH, 110 MPaBOBUU CTATyC TEPUTOPIATIBHOI TpOMaau
KueBa MoXke 3MIHIOBATHUCH 3aJIEKHO BIJ MPUHHATUX 3aKOHOJABUMX AKTIB Ta
pillieHb OpraHiB BiaAW. 3MIHM B 3aKOHOJABCTBI MOXYTh BIUIMBAaTH Ha
KOMIIETEHIIi Ta TOBHOBAaXXEHHS TpOMaJd, a TaKoX Ha CHIBIOpalo 3
HEHTPaJIbHUMH OpraHaMH BIIaJIH.

Sk ctonmunHa TepuTopis, KuiB BUKOHY€E BaxKIUBI (YHKIIT K TOTITUYHUH,
€KOHOMIYHMM, KyJIbTYpHUW Ta aJMIHICTpaTUBHUN IeHTp Ykpainu. Bin €
MICLIEM pPO3TAlllyBaHHS LEHTPAIbHUX YPSIJAOBUX YCTAHOB, MDKHAPOIHHUX
Oprasizaiiif, BEJMKUX WIANPUEMCTB Ta KyJIbTYpHUX 3akiajiB. Taxe
nojiokeHHs1 Hajae KueBy 3HauHMI BIJTUB HAa PO3BUTOK KpaiHU Ta OCOOIMBI
GyHKLIT y Mexax MICIIEBOTO CaMOBPSITyBaHHS

HopmartuBHo-mipaBoBa 0a3a periiaMeHTye He JuIIe 3arajibHi acleKTH
TISITBHOCTI TpOMaju, ajie W Bu3Havae ii piHaHCOBY aBTOHOMIt0. ['pomana mae
npaBo (popMyBaTH CBiil OIO/KET, PO3MOPSAINKATUCS KOIITAMHU Ta BUPIIIYBAaTU
nuTaHHS (IHAHCOBOI'O XapaKTepy BIAMOBIAHO 10 YWHHOI'O 3aKOHOIABCTBA.
Takox ciif BIA3HAYMTH, 10 perjiaMeHTallisi TeputopiayibHoi rpomanan Kuesa
BpPaxoBYy€ OCOOJMBOCTI MICBKOI'O CEpe/lOBHUINA, CIPUSIOYU PO3BUTKY MICHKOI
1H(PACTPYKTYPH, COLIATIBHUX Ta EKOHOMIYHUX nporpaM. OTke, HOpMaTUBHO-

MpaBoOBa perjlaMeHTallisl TepuTopiaibHOlI TpoManu KueBa BU3Hadae pamku ii
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TISJIBHOCTI, 3a0e3nedyrodyu MNpaBoBUM  (GyHIAMEHT ISl PO3BUTKY Ta
(YHKLIOHYBaHHSI TPOMAJM B KOHTEKCTI CYy4aCHOTO IMPaBOBOTO CEpEOBHIILA
YkpaiHu.

Micuese camoBpsiayBaHHs Y KueBi 0a3yeTbcs Ha IPUHIIMITAX IEMOKPATIi,
7€ TrpoMaja Ma€ MOXJIUBICTb CaMOCTIHHO BHpIIIYBaTH IHUTAHHS, IO
cTOCYyI0The ii TepuTopii. Lle o3Havae, 1o piieHHs, 10 CTOCYIOThCS PO3BUTKY
MICTa, COLIAJIbHOI MOJITUKH, €KOJIOTii, 1IHPPACTPYKTypHU Ta IHIIUX ACIEKTIB
KUTTSL, MPUAMAIOTHCS 3 YpaxXyBaHHSAM IyMKH Ta MOTPeO rpomMaii.

MexaHi3Mu B3a€MOJIii TEPUTOPIATIBLHOT IPOMAJIU 13 MICIIEBUMU OpraHaMu
BJIAJAM CIHPHUSIOTH AaKTUBHIM ydYacTi TpOMaAsH y MPUUHATTI pILUIEHb Ta
dbopmyBaHHI MiciieBOi MoJiTUKU. Y KueBi icHye cuctema MICIIEBUX OpraHiB
caMOBDsITyBaHHs, TakuX K KuiBchbka Micbka pajia, 1e oOpaHi MpeacTaBHUKU
rpoMaau 3IIMCHIOIOTh 3aKOHOAABYY (YHKIIII0O Ta NPUIUMAOTh BaXKIMBI
pimieHHs. BaxiIMBUM acmekToOM € TakoX HasBHICTb PI3HUX KOMICIH, paj Ta
MyOJIIYHUX KOHCYJIbTAIllH, SIK1 3a0€3MeUyl0Th TPOMAJIChKY y4acTh y MpoIleci
MPUUHATTS pimieHs [9].

BaxxnuBo Bia3HAUMTH, 110 MicleBe caMoBpsigyBaHHs y KueBi mae cBoi
MEXI1, OCKUIbKM ICHY€ cucTteMa 3a00poH Ta OOMEXEHb, SIKI BU3HAYAIOTHCA
3aKOHOJAaBCTBOM. Hampukian, meBHI MUTaHHS, 10 CTOCYIOThCS HAIlllOHAIBHOI
0e3meku, 000pPOHHU, 30BHIIIHIX CIPaB Ta IHIIUX cPep, MOXKYTh NepedyBaTH i
KOHTPOJIEM IEHTpajJbHUX oOpraHiB Biaagu. OCHOBOIO MOPSAJKY MICHEBOIO
camMoBpsiiyBaHHs B KueBl € 4iTKO BHU3HA4YeHI MOBHOBAaXXEHHS Ta (DYHKIIIT
MICLIEBHX paJl TA BUKOHABYMX OpraHiB. BoHU BKII0YalOTh B ceOe MPUIHATTS Ta
BUKOHAHHS pIllIEHb, SIKI CTOCYIOTHCS COLIaJbHO-€KOHOMIYHOTO PO3BUTKY,
1H(GPACTPYKTYPH, OCBITH, OXOPOHHU 3[0POB'A, Ta 1HIIMX ACHEKTIB MICIIEBOTO
AKUTTSL.

OnuH 3 OCHOBHUX MEXaHi3MiB KOHTPOJIIO - 116 MOHITOPUHT MAisUIBHOCTI
MICIICBUX OpraHiB BiaAu 3 OOKy IpoMaJichbkux opranizamii, 3MI Ta iHmmx

3aIlIKaBJIEHUX CTOPIH.
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Takoxx BaXXJIIMBOIO CKJIQJ0BOI0 MEXaHI3My KOHTPOJIO € CHCTEeMa
BHYTPIIIHBOI'O KOHTPOJIIO Ta ayJWTy B MiclieBUX opraHax Biaau [12]. Lle
O3HayYae, 110 caMi MICIIEBl OpraHu BJlaJd MalOTh 3a0e3MedyBaTH MPO30PICTh
CBO€1 JISTILHOCTI, PETYJISIPHO MEPEBIPATH BUKOHAHHS MPUUHATUX PIIICHb Ta
(i1HaHCOBY NMCLMILIIHY.

VY cdepi TeputopianbHoi rpomaau Kuesa hpopmyroThes Ta QyHKIIIOHYIOTh
MIPUBATHI MPaBOBIIHOCUHM, SIKI BU3HAYAIOTHCS OCOOJMBOCTSIMHU 11 JiSITBHOCTI
Ta B3a€EMO/IIi 3 TPOMaJITHAMM, MIANPUEMCTBAMHU Ta 1HIIUMU cyO'ekTamu. Lleit
aCIleKT BIJIrpae KIIOYOBY pOJIb Yy PO3BUTKY Ta 3a0e3nedeHHi e(eKTUBHOCTI
(GyHKLIOHYBaHHS FPOMaIH.

[IpuBaTH1 TpaBoOBiAHOCHHU Yy cdepl TepuTopianbHoi rpomanu Kuesa
OXOIUIIOIOTh IIUPOKUH CIIEKTP MUTaHb, B/l 3€MEJIbHUX BIIHOCUH J10 YKJIaJaHHS
JIOTOBOPIB 3 MICUEBUMHM MIANPUEMCTBAMU Ta HAJaHHS KOMYHAJIbHHUX MOCIYT.
3eMenbHI BIAHOCHHM, HANPUKIIAJ, BKIIOYAIOTh y ce0e BUPIIIEHHS MUTaHb
II0JI0 BUKOPHUCTAHHA Ta OOpPOOKH 3€MEIbHUX IUISHOK Y MeXax TepUuTopii
rpomMaju.

VY cdepi KHUTIOBO-KOMYHAJILHOTO T'OCIOJIAPCTBA BUHUKAIOTH MPUBATHI
MPaBOBIJHOCUHM, TOB'SI3aHI 13 3a0€3MEUYEHHSM MEIIKAHIIB IOCIyraMu
BOJIONIOCTaYaHHs, BOAOBIABEACHHS, TEIJIONOCTAYaHHs, a TAKOK BUBE3CHHS Ta
00poOKa B1IXO/IB.

BaxxnuBo BpaxoByBaTH, LI0 NpPHUBATHI TNPABOBIJHOCUHU € HE JIUIIE
IHCTPYMEHTOM [IJIsl BHpILIEHHS NHTaHb TEPUTOpIaIbHOI TpoMmaau, aje u
CTUMYJIOM JJIsl PO3BUTKY MapTHEPCHKUX BIIHOCUH Ta CIIBIPALIl M1 FPOMaJI0I0
Ta 613Hec-cepenopuieM. OTxe, MPUBATHI MPABOBIIHOCUHY, 110 BUHUKAIOTH Y
chepi TeputopianbHOoi Tpomamu KueBa, GopMylOTh BaXKIMBHN aclekT ii
KUTTENISUIBHOCTI, CHOPUAIOYM PO3BUTKY Ta TMOKPAIAHHIO SIKOCTI IKUTTS
MEIIKAHIIIB.

BucHoBok

Busuennst temu "TepuropianbHa rpomana Kuesa sk cy0’e€KT mpuBaTHUX
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MPaBOBIAHOCUH"  CIpHUS€ TIMOOKOMY PO3YMIHHIO B3a€EMO3B'SI3KY  MIXK
UUBUIbHUM 3aKOHOJJAaBCTBOM, MICILIEBUM CaMOBPSI 1y BaHHSIM Ta
(YHKITIOHYBaHHAM T'POMaJU B KOHTEKCTI CTOJIMYHOrO MicTa. PO3KpuTTS 1Mi€l
TEMHU PO3LIUPIOE HAILY HAYKOBY 0a3y 3 MUTaHb MICLIEBOI'O CAMOBPSAYBaHHS Ta
CIpHsi€ TMOAAIBIIOMY PO3BUTKY TEOPETUYHUX KOHIICMIN Ta MNpaKTHYHHUX

peKoMeHaaIi s 3a0€3MeUeHHsI CTaJIor0 PO3BUTKY TEPUTOPIAIBHUX TPOMAT.
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MPOBJEMATHUKA 3AXHUCTY IPAB
IHTEJEKTYAJBbHOI BJACHOCTI
LU®POBOI0O CEPEJIOBUILA B YKPATHI

Miwok A.A.

cmyoenm Il xypcy

Dakynbmemy npasa ma MidcHapoOHUX 8iOHOCUH
Kuiscvkozo cmonuunozo ynisepcumemy

imeni bopuca I pinuenka

Open JI.B.

3a8idyeau Kageopu npusamuozo npasa
Dakynomemy npasa ma MidHcHAPOOHUX BIOHOCUH
Kuiscvroeo cmonuunoeo ynisepcumemy

imeni bopuca I pinuenka

0. 10. H., npoghecop

Konctutymis Ykpainu, 30kpemMa, cT. 54 rapaHTye KOKHUM TpOMaJITHAM
IpaBo Ha CBOOOY JITEPATYPHOI, Xy10KHBOI, HAYKOBOI 1 TEXHIYHOT TBOPYOCTI,
KOXHUI TPOMaJiHUH Ma€ NpPaBO HAa PE3YyJIbTaTU CBO€I 1HTEJIEKTYaJIbHOI Ta
TBOPYOI JISJBHOCTI, 1I€ MPaBO 3aKPIIJIEHO 32 HUMHU Ta 0€3 IXHbOI'O J103BOIY
HIXTO HE MO>K€ BUKOPHCTOBYBATHU 00’ €KTH iX TBOpUOCTI [1].

Oxpim  KoHcTuTylii, n0paBo Ha pe3yiabTaTH CBOEI TBOPYOCTI
3aKpIIUIIOIOTBCA 1 B IHIIMX HOPMAaTUBHO-NIpaBoBUX aktax. Cepen
HaIllOHAJILHOTO 3aKOHOJaBTCTBa — Ii¢ LluBiabHUI Komekc YkpaiHu, 3aKoH
Vkpainu «[Ipo aBTOpchke mpaBO 1 CYMIDKHI IpaBa» TOIIO, a Cepel
MDKHApPOJHUX JOTOBOPIB — bepHChKa KOHBEHIIIS PO OXOPOHY JIITEPATYPHHUX 1
XyJOXKHIX TBOpIB, JOroBOpu BcecBiTHBOI oOprasizamili I1HTEIEKTyalbHOI

BJIACHOCTI, 30KpeMa, MpO aBTOPChbKE MpaBO 1 MPO BUKOHAHHS 1 (poHOrpamu
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TOIILIO.

[IpaBa iHTeNEKTyaJIbHOI BIACHOCTI — 1I€ HEB1J'€MHAa YacTHWHA TapaHTiH,
10 HAJAIOTHCSA ABTOPAM Ha MPOAYKT iX AisIbHOCTI, HA TBOPHU 1 CYMIXKHI IpaBa.
Opnak, Bcynepey HoOpMaM HalllOHAJIbHOIO Ta MI>XHAPOJHOTO 3aKOHOAABCTBA,
11 IpaBa HEOJHOPA30BO MOPYIIYIOTHCS IEBHUMH HECB1IOMUMU I'POMAJISTHAMH.
A B emoxy JIiKUTami3amii Ta poO3BUTKY 1HQOPMALIMHUX TEXHOOTIMH,
nu(ppoOBOro cepefoBUIla W IHIIUX MPOIECIB, SKI MpPUTaAMaHHI Cy4acHOMY
HAyKOBOMY TMpOrpecy Ta CXOX1 3a NPU3HAYCHHSIM, KIIBKICTh BHUMIAIKIB
MOPYIICHHS IIUX MpaB, 30KpeMa, B Mepexi [HTepHeT, 30UTbIIY€eThCs 3 KOKHUM
POKOM B F€OMETPHUHIM MpOrpecii.

[lepen TuM, K 3a3HaYaTH MPOOJIEMATHKY 3UXUCTY MPaB IHTEIEKTyaIbHOI
BJIACHOCTI B LIM(PPOBOMY CEPEJOBHILI, CJIIJ BU3HAYUTH MOHITTS MOPYLIECHHS
LUX MpaB Ta 3a3HAYUTH ICHYIOY1 BUIH, CIIOCOOHU 1 3aCO0M 3aXUCTY IUX IMPaB.

[TopymieHHsIM MpaBa 1HTENEKTYaJIbHOI BIACHOCTI BU3HAETHCS BUYMHEHHS
Oy1b-KO0I0 0CO0O0¥0 JTii, 1110 MOPYIITYIOTh OCOOMCTI HEMaHOBI IIpaBa Cy0’ €KTa
MpaBa IHTEJNEKTYalIbHOI BIACHOCTI Ta iX MaliHOBI mpaBa [2].

B mudpoBoMy cepenoBHIlll OCHOBHUM Ta HAWMOMIMPEHIIIUM BUIAOM
MOPYIICHHS LUX MpaB € TaK 3BaHE «mipaTcTBo». IlipatcTBO B 1uppoBoMy
cepenoBuii, abo > I[HTepHET-MIpaTCTBO — 1€ HE3aKOHHA JISUIbHICTD,
CIpsIMOBaHa Ha KOIIIOBAaHHS, PO3MOBCIOKEHHS Ta BUKOPHUCTAHHSA 00’ €KTIB,
10 BU3HAIOTHCA TBOPAMM Ta 3aXMILAIOTHCS 3TIAHO 0 3aKOHOJABCTBa, 0€3
BIIMOBIAHOTO JIO3BOJIy BIJg aBTOpa a0o 1HMMX CYy0’€KkTiB, TOOTO,
MpaBOBIACHUKIB. 3akoH YKpaiHu «IIpo aBTOpchke MpaBo 1 CyMDKHI IpaBay,
30kpemMa 4. 2 cT. 53 3a3Hauae, M0 IHTEpHET-MIpAaTCTBO € MiACTaBOIO s
3aXMCTy UUX mpas [3, 4].

HactynHum BuaoM MOpylIeHHS LUX MpaB € Iuiariat. JlomoBHIOIOYH
BUILIEBKA3aHe, CIiJ 3a3HAYMTH, 10 B TEIMEPINIHIA Yac, Koiau Oe3i1id4 MEeBHUX
pecypciB nepeOyBae B BUIBHOMY JOCTYIII Ta B MaKCHUMAaJbHIA BIJKPUTOCTI,

BHHHKAE HpO6JICMaTI/IKa 3 JIOCTaTHiM 3aXUCTOM HIHUX pecypciB, al’KC YUM
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BIJIKPUTIIIUHN i TOCTYNHIMINNA 00’ €KT — TUM BiH BPa3JIUBIIIUN 1Sl HE3aKOHHUX
nocsiranb, 30Kpema, NSl miariaty. [lnariat — e npuBIacHeHHs] aBTOPCTBA Ha
Yy>KUH TBIp, BAKOPUCTAHHS, KOIMIIOBaHHS 200 PO3MOBCIOIKEHHS IIbOTO TBOPY
BCyIeped BoJli HOro aBTopa abo 6e3 HaJIesKHOTO MOCKIIaHHS Ha Jkepeno [4, 5].

3axuUCT TpaB 1HTEIEKTYyaJbHOI BJIACHOCTI MOJIISETHCS Ha JBI OCHOBHI
(dbopMHU: HEIOPUCIUKI[IHHA Ta IOPUCAUKLIAHA POPMU 3aXUCTY.

Heropucaukuiitna ¢popma 3axucty — 11e akTUBHI 400 MacuBHi 111 GI3UIHUX
Ta OPUANYHUX 0Ci0, M0 CIPSAMOBAHI HA 3aXMUCT CBOIX IMBUIBHUX TIpaB Ta
1HTEepeciB 0e3 3BEpHEHHs A0 Jep:KaBHUX a00 1HIIMX KOMIIETEHTHUX OpraHiB,
T00TO camocTiiiHo. HeropucnukiiitHa ¢opma 3axucTy HUBUIBHUX TMpaB Ta
IHTEpECIiB BIIHOCUTHCA B TOMY YMCIl M J0 3aXHCTy IpaB 1HTEJIEKTYaJlbHOI
BJIACHOCTI, MEPEBAXXHO B BUTJISI caMO3axucTy [6, c. 331, 7].

Opucaukuiina gopma 3axucty — 1€ BIJANOBIIHO 3BEPHEHHS 0COOW,
cy0’€KTHBHI ITpaBa sIKoi 0YJI0 MOPYILIEHO BHACIIIIOK HEMTPABOMIPHHX MOCSTaHb,
710 IepKaBHUX a00 IHIIUX KOMIIETEHTHUX OPTaHiB, 110 YIOBHOBAXKEH1 BXKUTHU
MEBHUX 3aXOJIB JIJIi MPUIMMHEHHS MOPYIICHHS Ta BIJHOBJIEHHS MOPYIICHUX
mpas [6, c. 331-332].

3a3Hayaroyu BUAM 1 CIIOCOOU 3aXHUCTY IPaB IHTEJIEKTYaJbHOI BIACHOCTI, a
came — HeIOPUCUKIIIIHA, IOPUCAUKIIIHA (OPMHU 3aXUCTY Ta CyIOBUM MOPSAIOK
3aXUCTY, CJ1J] 3BEPHYTH YBary Ha HAUMOIMIMPEHII 3aCO0M 3aXUCTYy — TEXHIYHI
3ac00M 3aXUCTY KX MPaB.

Cepenl HaWIOIIMPEHINIUX Ta PEKOMEHJOBAHUX TEXHIYHUX 3aco0iB
3aXUCTY LIMX MpaB CJiJl 3a3HAYUTH:

1) Metonu kpunrtorpadiyHOro HepeTBOPEHHS MarepiaiiB, B TOMY

qucii WudpyBaHHS;

2) MeToaH aHTUKOITIFOBAaHHS,
3) CtBOpeHHs web-J1erno3uTapiis;
4) Buxopucranusa uudpoBoro nianucy;

5) Cuctema 3 «uuppoBUX BOISTHUX 3HAKIBY;
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6) O6mexeHHs (YHKI10HATBHOCTI MPOAYKTY;
7) OO6’€eKT 1uX MpaB 3 00MEXEHUM CTPOKOM Ha BUIbHE BUKOPUCTAHHS
TOLLO.

JIo 1IbOro CHUCKY CIHiJI AOAATH: 3aXUCT BIJl KOMIIOBAHHS, KOJA JOCTYIY,
KOHBEPTHU YIPaBIIHHS MpaBaMH, anapaTHi 3acoOu, nudpoBi ceprudikatu Ta
1HII1 IHCTPYMEHTH 3aXUCTy LUX TpaB [&, c. 225].

BpaxoByroun HasiBHI cmocoOu, BHUAM 1 3aco0M 3aXUCTy IMpaB
IHTEJIEKTYaJIbHOI BIACHOCTI, CJIiJI 3a3HAaYaTH, 110 NpoldjeMaTuKa 3aXUCTy LHUX
npaB B HU(PPOBOMY CepelOBHINI OJHO3HAYHO ICHY€, OJHAK €IUHOI TyMKU
cepell BIIYM3HIHUX HayKOBILIB BITHOCHO BUPILIEHHS I1€1 TPOOIEMHU HEMAE.

[Hudpose cepenosulie — 1ie HemaTepiajibHa CYTHICTb, 1110 CKIaJA€ThCA 3
iH(popMarllii 3aBASKM €JIEKTPUYHUM IMIyJIbCaM Ta HE ICHY€ B peajbHOMY,
MaTtepialbHOMY CBITI, 1110, 0€3YMOBHO, YCKJIaJIHIOE€ MPOLEC 1aeHTU(IKaIli Ta
BU3HAYCHHS MeBHOI 1HQopMalii B CTaTyc 00’€KTa MpaB IHTEIEKTyalbHOI
BracHocTi. ToMy MOBHUM 3aXHMCT LMX MpaB B IHU(GPOBOMY CEpPEIOBHILL €
HEJIOUUIBHUM 1 HepealbHUM, ajke LudpoBa iHPopMalis paauKaIbHO
BIJIPI3HSETHCS BiJl 3BUYAHHUX MaTeplajibHUX OJar.

Tpanuuiiini crnocoOu 3aXMCTy MpaB IHTENEKTYyaJbHOI BJIACHOCTI, IO
pernaMmentytotbesa LuBinbHUX KoaekcoM Ykpainu, 3akoHoMm Ykpainu «IIpo
aBTOPCHKE MPABO 1 CYMDKHI IIpaBa» TOIO, HE BIAMOBIIAIOTH MOTpedaM Ta He
JII0Th Ha 3aXMCT UUX MpaB B IHU(PPOBOMY CEpeaOBUII. Y 3aKOHOAABCTBI
VKpaiHu HeMae Mailke HIAKUX [II0YUX IHCTPYMEHTIB, SiIKi O e(eKTHUBHO
3axXuIlaJId MOPYILIEHHI IpaBa aBTOPIB Ta MPOTUAISIA HMOBIPHOMY MOPYLIEHHIO
nux mpaB. ToMmy BOadaeTbCs JOPEUHUM 3aMpPOBAAUTH HOBE I1HCTYTHIIHHE
cepenoBulle, ke Oyae cnpustd €dEeKTUBHOMY 3aXUCTy LHUX IpaB caMe B
M(ppPOMOBY CepeIOBHIILI.

Takox cnix BKazaTu, IO pa3oM 3 BHILEBKa3aHUM, OyjJ0 O JAOpedHO 1
JIOTIOBHUTH JIIF0YH HOPMU LIUBUIHLHOTO 3aKOHOAABCTBA YKpaiHU, J0JATH 10 HUX

HOBITHI O0’€KTH MpaB IHTEJNEKTYaJIbHOI BJIACHOCTI, BKa3aTH Ha alrOPUTM
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IXHBOT'O 3aXUCTY.

B cydacHux ymoBax aJjig OUIbII JII€BOIO 3aXHCTY aBTOPCHKHUX MpaB y
Mepexi [HTepHeT Oyzae AOUIILHO BHECTU psAll 3MiH 10 IEBHUX HOPMATHUBHO-
npaBoBux akTiB. Hanpuknan, 3akon Y kpainu «IIpo aBTopchbke paBo 1 CyMIxKHI1
MpaBay JOMOBHUTH IMOJIOXKEHHSIMH, 1110 BU3HAYATUMYTh MEXaH13M OQiLIHHOIO
3aKpiMVICHHS TMpaBa I1HTEJNEKTyaJbHOI BJIACHOCTI Ha MaTepiaid, UIO
po3mintytoTecsi B InTepHeTi. Illogo BinmoBigambHOCTI 3a MOPYIIEHHS IMpaB
IHTEJIEKTYaJIbHOI BJIIACHOCTI, 30KpeMa IOB’s3aHUX 13 PO3MIIIEHHAM TBOPIB Y
Mmepexi [nteprer ciin gonoBuutH cT. 176 KpuMinaneHoro xouekcy Ykpainu
yacThHOWO 4. JlaHa yacTWHA BU3HAYaTHME KPUMIHAJIbHY BIAMOBIJAIBHICTh 32
aii, nepeabaueni 4. 1, 4. 2, 4. 3 cr. 176 KpuminanbHOro Kogekcy YKpaiHu,
BUMHEHI 3 KOPUCIMBUX MOTHBIB, SIKIIO BOHU 3aBJaJIM MaTEPiaJIbHOI KON Y
BEJIMKOMY a00 0COOJMBO BEJIMKOMY po3Mmipi [9].

OT1xe, mpobsieMa 3aXUCTy IpaB IHTENEKTYaJIbHOI BIACHOCTI B IIU(POBOMY
CEepellOBUIIll € JOCTaTHHO CKJIaJHa Ta OaratorpaHHa. BupimeHHs i€l
npoOiaeMu Moxe OyTH JIUIIE 32 3MIHM MEBHUX HOPM YHHHOI'O 3aKOHOAABCTBA
VYkpaiHu, NOCUJIEHHSAM CaHKIIH 3a MOPYILIEHHS Ta MOCUJIEHHS KOHTPOIIO 32

U(GPOBUM CEPEIOBUILEM 3 OOKY JEpiKaBU.
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BCTAHOBJIEHHSI MOXO/)KEHHS
JUTUHU NP 3ACTOCYBAHHI
TYYHUX METOJIB PENPOIYKIIIT
JIOAUHU

Ocmanenko K. €.,
cmyoenmka Il kypcy
Kuiscbkoeo cmonuunoeo ynisepcumemy

imeni bopuca I pinuenka

Baiimanwk O.M.,

Cmapuwuii suxnaoau

Kagheopu npusammnozo npasa

Dakynbmemy npasa ma MidcHapoOHUX GiOHOCUH
Kuiscvkoeo cmonuunoezo ynisepcumemy

imeni bopuca I pinuenka;

OaHuM 13 OCHOBHHMX TPHUPOJHUX MpaB KOXKHOI JIIOJIMHU € TPaBO Ha
NpoJOBKEHHS poay. Peamizamis 1poro mpaBa BiIOyBa€eTbCs  4epes
MaTepUHCTBO Ta OaThKiBCTBO. OJHAaK YacTWHA JIOAEH uepe3 Oe3rIiaas
no30aBjeHa MOKIIMBOCTI peajizyBaT oro. 3 METOIO ii BUPILICHHS JiKapsIMu
Oynu po3poOJieHI HOBITHI METOIMKH JIIKYBaHHS O€3IUIIAAA — JOMOMIXHI
PENpPOAYKTUBHI TEXHOJOrIi, [0 AO03BOJISIIOTH JIIOJWHI peajizyBaTh CBOE
pEenpoAyKTUBHE IMpaBO Ha MAaTEpUHCTBO, OaThkiBCcTBO. [1, c. 14].
BcTanoBieHHsT MOXOMKEHHS TUTHUHH Y KOHTEKCTI 3aCTOCYBaHHS IITYYHUX
METOMIB PENPOAYKIIi JIOJUHU € aKTyaJbHUM Ta CKJIQJHUM IUTAHHIM, SIKE
3aJlyda€ yBary SIK HAyKOBIIIB, TaK 1 CYCHUIBCTBO B LUIOMY. 3 TOSBOIO
TEXHOJIOT1H, 110 TO3BOJITIOTh CTBOPIOBATH HOB1 MOKJIMBOCTI JIJIsl BariTHOCTI Ta

HapOIKCHHA IIiTCﬁ, BHHHUKA€ HU3KAd CTUYHUX Ta IPABOBUX IMHTAHb, 30KpCMa
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MOB'I3aHUX 3 BCTAHOBJICHHSM MOXOJI)KEHHS IUTUHHU.

Ha cporonni 3 nepe1oBUM PO3BUTKOM MEIUIIMHU OCOOJIMBOIO 3HAUEHHS
HaOyBae colliaibHe OaThbKIBCTBO (MAaTEpUHCTBO), SKE € Pe3yJbTaToM
3aCTOCYBaHHS JIONMOMIXHUX PENpPOAYKTUBHUX TexHoJOrH. [Ipu HapomxeHH1
JUTUHU BaXXTMBUM € BU3HAYEHHS i1 MOXOJPKEHHs BiJl OaTbka Ta Marepi, siKe
3MIMCHIOETHCS OAHOYACHO 3 PEECTPALI€I0 HapOKEeHHsS AUTHHHU. OjHak
IIMPOKE 3aCTOCYBaHHS CyYaCHUX MEIUYHUX TEXHOJIOrH OUIblIe HE J03BOJISIE
MOB’SI3yBaTU MOXOMKEHHS AUTHHH, SIKOMY HAJA€TbCS IOPUIMYHE 3HAYCHHS,
nuiie 3 O10JIOTTYHUM TTOXOJKEHHSM (KPOBHOIO CIIOpiAHEHICTIO) [2, c. 158].
To6To0 3 MporpecuBHUM YyJIOCKOHAJICHHSIM MEIUIMHU ColllaJibHe 0aThKIBCTBO
(MaTepuHCTBO) OTPUMYE OCOOJIMBE 3HAYEHHSA 3aBISKH 3aCTOCYBAHHIO
JOMOMIKHUX PENPOAYKTUBHUX TeXHOJOT1H. [Ipy nboMy, BaXJIMBOIO CTae HE
nauiie O10J0TiYHA CIOPIAHEHICTh, aje ¥ COLIaJIbHO-IOPUIUYHUA acCHeKT
BHU3HAYEHHSI MOXOXKEHHS JTUTHHHU.

PenponykTuBHi ~ mpaBa = MOXHA  BU3HAYUTH  SK  KOMILIEKC
3arajbHONIIOJICBKUX TpaB 1 CcBOOON, 1m0 3abe3nedyye peasizailiio
OCHOBOIIOJIOKHOT'O HEB1/IUY>KYBAHOI0 ITpaBa JIIOJAUHH HA MPOJAOBXKEHHS POy —
HE3aJIeKHO BiJ BIKY, CTaTl, HAI[lOHAJIBHOCTI, CIMEHHOr0 CTaHy 1 CTaHy
3M0pOB’s, BKJIIOYHO 3 TMpaBOM HAa  BUKOPUCTaHHS  JIONOMIKHHUX
PENPOAYKTUBHUX TEXHOJIOT1H, 30KpeMa JOHOPCHKUX 1 CypOraTHUX mporpam |3,
c. 26]. ToOTO 11 mpaBa OXOILTIOIOTh MOXJIMBICTE BUKOPUCTAHHS TOMOMIXKHHUX
PENPOAYKTUBHUX TEXHOJOTIH, Takl SIK JTOHOPChKI abo cyporaTHi Mporpamu,
KOTp1 IONOMAararoTh 0araTbOM Mapam 1 JIFOAsIM 31IHCHUTH CBOE OakaHHS 11100
MaTepUHCTBA Ta OATHKIBCTBA.

Opniero 13 Gopm 3acTocyBaHHS PENPOAYKTUBHUX TEXHOJOTIH € ITy4HE
3aIuTiIHEHHS, 10 peryntoeThess HakazamMu MO3 Ykpainu «IIpo 3atBepaxeHHs
[lopsnky HampaBlIeHHS >KIHOK JJisi MPOBEJEHHS MEPIIOro Kypcy JiKyBaHHS
O€3IUIIAHOCTI METOJlaMHU  JIOTMIOMDKHUX PENpPONYKTUBHUX TEXHOJOTIH 3a

a0CONMIOTHUMH MOKa3aHHAMH 3a OroKeTHI KomTm» Big 29.11.2004 Ne 579 [4].
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BianoBigHo a0 1bOro Hakazy, MepHIMHA Kypc JIKyBaHHS O€3IUIITHOCTI
METOJIaMH JIOTIOMIXHUX PENPOAYKTUBHUX TexXHOJOr1H (nami - IPT) xinkam y
Billl BiA 19 1o 40 pokiB MPOBOAMTHCS JIUIIE 32 A0COMOTHUMHM TMOKA3aHHSIMHU.
JlikyBaHHS 311iCHIOETHCS i1 KOHTposieM koMicii MO3 Vkpainu, ska BigOupae
MalleHTOK 3a OrKeTHI KowTu. PimenHs npo mnpoeaeHHs kypcy JAPT
MPUINMAETHCS Ha MiJICTaBl BUCHOBKY T'OJIOBHOT'O CHeIlialicTa 3 aKylIepcTBa 1
T'HEKOJIOrii 3 ypaxXyBaHHSAM MPOTUIIOKA3aHb.

CyporatHe MarepuHcTBO — 1e TexHonoris JIPT, saxa pgo3Bossie
3a0€3Me4YnTH BUHOIIYBAaHHS JUTHHU JKIHKOIO, TE€HETMYHO 3 HEW He
noB’s;3aHor0. CyporatHe MaTepUHCTBO 3/IMCHIOETHCS MIJISXOM IEPEHOCY
eMOpioHa BiJl «TE€HETHYHHMX» OaTbKIB JO IMOPOKHUHU MATKH CYpOraTHOi
Marepl. 3aKOHOAABCTBOM YKpaiHM pErjJaMeHTOBAHO JIeAKl  aCIeKTH
CypOraTHOrO MaTE€pUHCTBA, @ caMe: BU3HAYEHO OAThbKIBCTBO Ta MATEPUHCTBO
IUTUHU, HApOJXKEHOi CypOraTHOK MaTip’io, BCTAHOBJEHO IIpaBHIIA
oopmMiIeHHS AOKYMEHTIB MPH HAPOJKEHHI JUTUHU CYpPOTaTHOIO MaTip’io,
BPETyJIbOBAaHO MEAMYHY MPOLEAYpPY 3aCTOCYBaHHS MPOrpamMu CYpOraTHOIo
MaTepuHCTBa. BogHouac, cremniagbHOro 3aKOHOJABCTBA, sIke O PErysroBajo
BIJTHOCUHU M1>K O10JIOTTYHUMH OaThbKaMHU, CypOraTHOO MaTip 10 Ta AUTHHOIO, B
Hamii nepxasi 1 goci HeMae [5, c. 19]. ToO6To, cyporaTHe MaTepUHCTBO B
VYkpaiHi 103BOJIsI€ MOAPYAOKIO, SIKI HE MOXKYTh MaTH JUTHHY, CKOPUCTATUCSA
MOCIyraMl CypOraTHoi maTepi JJis BUHOIIYBaHHsS iXxHboro emOpiona. Lle
CTBOPIOE MOXKJIUBICTh JIJISl IIUX OAThKIB MaTW BJIacHY JUTHHY, HE3aJEXKHO BIJ
npo0em, sIKi MOXKYTh MEPEIIKOKATH BariTHOCTI 800 BUHOIIIYBAHHIO TUTHUHH.

SIK0 TOBOPUTH TPO BHU3HAYEHHS MOXOJKEHHS IWTHHU, TO B pasl
ITYYHOTO 3aIUTIAHEHHS APYKUHH, POBEJEHOTr0 3a 30100 ii YOJIOBIKA, BiH, B
pa3l HapOJKEHHs IUTWUHM, Oyne 3anucaHuii ii OatbkoM. He BuximtoueHi
BUIAJIKK OTPUMAHHS TAaKOi 3rOJIM 1 MICJS MPOBEJIEHH Olepallii, ajieé B TAKOMY
BUIAJKY, OaTbKIBCTBO MOKe OyTHM BH3HAUY€HE Ha 3arajbHUX IiJCTaBaxX 3a

3roJ0K0 YOJOBIKa 1 HOro MMCbMOBOIO 3asiBOI0 10 OpraHy peecTpalii akTiB
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IMBUIBHOTO CTaHy. Bu3HaueHHs MaTepuHCTBa BiJ0yBaeTbCid Ha IiJCTaBl
JOB1IKM MEIMYHOTO 3aKJIaly, 10 MOCBIAUY€E (haKT HAPOHKEHHS TUTUHU. Y pasi
HApOJKEHHS TUTUHU JKIHKOIO, sIK1i OyJIO IMIUIAaHTOBAaHO 3apO/IOK, peecTpalis
HApO/DKEHHS TPOBAAUTHCS 3a 3asBOI0 MOAPYAOKS, SKEe Jajlo 3roly Ha
IMIUIaHTAIi10. Y OMY pa3l OJJHOYACHO 3 JIOKYMEHTOM, L0 MIATBEPIXKYE PakT
HApOJPKEHHS! JUTHUHU II€I0 KIHKOIO, MOJAEThCS 3acBiAYE€HAa HOTapiycoM ii
MUCbMOBA 3roJla Ha 3alUC TOAPYXKS OaTbKaMH IUTHHU. TakKUM YUHOM,
MOJIPYKs, SKE JaJI0 3rOAy Ha 3aCTOCYBaHHS JOTMOMDKHUX PENpPOTYyKTUBHUX
TEXHOJIOTr1i, Mae Bcl OaTbKIBChbKI IpaBa 1 OOOB’SI3KM CTOCOBHO IITEH, SKi
HAapOJWJINCS B PE3yJibTaTi BUKOPUCTaHHSA HHUX MeToauk. OcnoproBaHHS
MaTEepUHCTBA HE JIOMYCKAETHCS y BUMAJIKaX IITYYHOTO 3aIUTIIHEHHS IPY>KUHH,
MIPOBEJICHOT0 32 MUCBMOBOIO 3r0/I0K0 11 YoJioBika [5, c. 19].

OTxe, 3 BUILIEBUKJIAJCHOr0 B MEKaX MiIPO31Ty MOXKHA JIIATH BUCHOBKY,
0 Cy4YacHl1 JIONOMIXHI PENpOAYKTUBHI TEXHOJOrl BIIKPUBAIOTh HOBI
NEPCHEeKTUBU JJIs BTUICHHS PENpPOAYKTHMBHUX MpPaB JIOAUHHU, 30KpeMa IMpaBa
KOXXHOTO HAa MaTepUHCTBO Ta 0aThKIBCTBO. BUKOpUCTaHHS TaKWX TEXHOJOTIMH,
AK IITY4YHE 3aIUIIJHEHHS Ta CyporaTHE MaTe€pUHCTBO, J03BOJIsA€ OaraThboM
napam 3A1MCHUTH 1XHE NpPAarHeHHS J0 MPOAOBXKEHHS POIY, HE3aJIEKHO BIJ
MOMKJIMBUX MEPEIIKOJI, TAKUX AK Oe3Mias. BaxkauBUM acrekToM € BU3HAHHSA
COLIIAJIBHOT0 0AThKIBCTBA Ta BCTAHOBJICHHS ITPABOBUX MEXAHI3MIB JIJIsl 3aXUCTY
npaB Ta 00OB'SI3KIB BCIX CTOPiH, 10 OEPYTh y4acTh y IbOMY Iipoueci. Po3BUTOK
CyYaCHUX MEJIMYHUX TEXHOJIOT1H HE JIMIIE PO3LIMPIOE MEX1 HAYKOBUX 3HAHB,
ane ¥ BeAe M0 BJIOCKOHAJICHHS COLIaJIbHUX HOPM Ta 3aKOHOAABYUX TapaHTIM.
CrpsiIMOBYIOYM Ha BU3HAUEHHS Ta 3aXMCT PENPOAYKTHMBHUX NpPaB KOXKHOI
JIOJIMHY, HAJIal0u | iii cCBOOOAY BUOOPY 1100 IJIAHYBaHHS CIM'T Ta HAPOIXKEHHS

TITEN.

CIIMCOK BUKOPUCTAHUX JIPKEPEJI
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MAMWHOBI ITIPABA ITOJITUYHOI ITAPTII

Pyuka C.O.

cmyoenmka Il xypcy

cneyianvnocmi «IlIpagoy

Kuiscvkoeo cmonuunozo ynisepcumemy

imeni bopuca I pinuenka

Open JI.B.

npoghecop kageopu npueamuozo npasa
Dakynomemy npaga ma MidHcHAPOOHUX BIOHOCUH
Kuiscvkoeco cmonuunoco yuigepcumemy iMeHi
bopuca I'pinuenxa,

OOKMOp IOPUOULHUX HAVK, NpOoghecop

3aranpHa akKTyaJlIbHICTh TEMH MAaWHOBHX IpaB TMOJITUYHUX MapTid
MOJIATa€ 'y HEOOXIIHOCTI 3a0e3NeueHHs 1X KOHKYPEHTOCIPOMOXKHOCTI Ta
JOTPUMAHHS JIEMOKpPAaTUYHUX IIIHHOCTEH B CydacHUX ymoBax. Haykosa
HOBU3HAa TIOJIATA€ Yy JIOCHIPKEHHI MAaWHOBOrO CTaTycy MOJITUYHUX,
BHU3HAYEHHS MPAaBOBOIO CTaTyCy MapTidl Ta iX BOJIOAIHHS MaWHOM, IO CTa€
BOXJIMBUM JJisi 3a0€3MeUYeHHs] PIBHUX MOXJIMBOCTEH B yMOBax, J€ Biajaa
noB'si3aHa 13 3acobaMu MacoBoi 1H(popmalii Ta GiHaHCOBUMH pecypcamu. B
KOHTEKCTI IU(ppoBoi TpaHCchOopMallii MOMTUYHUX KaMIaH1d, BAHUKAIOTh HOBI
BUKJIUKU MO0 3aXHUCTYy I1HTEJIEKTYaJlbHOI BJIACHOCTI TOJITUYHUX 17ed Ta
nporpam. BononinHs Menia-pecypcaMu CTa€e KJIOYOBUM aCHEKTOM MOTITHYHOT
O00poTbOM, 1 BpaxyBaHHsS MpPaBOBUX AacCIEKTIB I[bOIO MUTaHHS CIpUsE
3a0€3Me4YeHHI0 00'€KTUBHOCTI Ta PIBHUX YMOB JJIi YYACHHKIB MOJITHYHOIO

mporecy. Hapemrri, TpaHCIIapeHTHICTH BJIACHOCTI Ta Y4aCTI MOJITHYHUX TaApTIi
5
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CTa€ BAXXJIMBOIO Uil MIJBUIIEHHS JOBIPH TPOMAJICHKOCTI /10 TOJITUYHOTO
MpoIieCy, ajyke B Cy4acHOMY CYCIUIBCTBI aKTMBHOCTI BUMAara€TbCsli BUCOKUI
pIBEHb BIIKPUTOCTI B YIIPABIIHHI Ta PIIICHHSX.

BucHoBKH: 3011CHIOIOTHCS TOCTIXKEHHSI 1IOJI0 JIXKepen (DiIHAHCYBAaHHS
MOJIITUYHUX TMapTiid, BKJIIOYAIOYM JEp’KaBHI CYOBEHIIli, MOXEPTBYBaHHS
rpoMajsiH, Ta I1HIII MEXaHI3MHM, BH3HAYAEThCS PIBEHb IIPO30OPOCTI Ta
BIJIKpUTOCTI Yy (pIHAHCOBUX 3BITax MapTili, BU3HAYAETHCS MPABOBUN CTaTyC
napTiii Ta MexaHi3MH iX peecTpaiii Ta (YHKIIOHYBaHHSA, AOCTIIKYEThCA
BJIACHICTh Ta YNPaBIiHHA MaWHOM TONITUYHUX MapTid, BKIIOYAIOUU
HEPYXOMICTb, (DIHAHCOBI AaKTUBH, Ta IHINI PECYpPCH, aHAII3Ye€ThCS BIUIMB
uudpoBoi TpaHchopMalii Ha IHTENEKTyalIbHY BIACHICTh MOMITHYHUX MapTii.

KurouoBi cjioBa: nomiTHyHI nMapTii, MaiHOBI ITpaBa MOJITUYHUX MAPTIH,
MaiHOBUHM CTATyC MOJITUYHUX MApTiil, MpaBOBUHN CTATyC MOMITUYHUX MAPTIiid,

IHTEJIEKTyaJIbHa BJIACHICTH MOJMITUYHUX MAPTii, 1€MOKPATUYHI I{IHHOCTI.

[lomiTuuHa mapTis — 1€ OpraHi3oBaHa TIpyna OJHOAYMLIB, sKa
MPE/ICTABIIAE Ta BUPAXKAE MOJTITUYHI IHTEPECH Ta MOTPeOU MEBHUX COIIATbHUX
BEPCTB 1 IPYIl CYCHUILCTBA, 1HOI 3HAYHOI YACTMHU HACEJICHHS, 1 MA€ 32 METY
iX peanizalfil0o MUISXOM 3aBOIOBAHHS JEpXaBHOI BJIaAM Ta y4yacTi B il
3/11CHEHHI.

[TonmiTuuH1 napTii € BITHOCHO MOJIOAUM 1HCTUTYTOM I'POMAJICHKOI BJIaJIH,
SKIIO B3STU JI0 yBark MacoBl MapTii, OCKIJIbKKU 00'eHAHHS JoJel y 00poThO1
3a Biuaay abo 3a Oe3mocepeqHE BIUIMB Ha HeEl 3aBXAM OylIM BaKIMBUM
€JIEMEHTOM MOMITHYHUX BiTHOCUH. Taki 00'€eTHaHHS MalOTh JaBHIO ICTOPUYHY
Tpaauiito. CydacHi *k mapTii, 0 J1I0Th Y MACOBOMY OTOYEHHI, C(hOPMYBaIIHCS
B €Bpori B aApyrii nonoBuHi XIX cTomiTrsa . Y 1poMy po3yMiHHI MOMITHYHI
napTii MOXKYTh PO3IJISAATUCS SK MOMITUYHUMA 1HCTUTYT, SIKUA BUHHUK B cdepl
€BPOINENUCHKOI KYJIbTypU Ta TMOAANbIIE€ PO3MOBCIOIHKEHHS HWOro B 1HIII

KyJbTYPHI PET10HU Cy4aCHOI'O CBITY.
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JUSUIBHICTD MONITUYHUX OpraHi3aliiil peryioeTbcs 3aKOHOM YKpaiHu
"IIpo momitruni maptii" Ne 2365-I11. Llelt HopmaTuBHUM akT OyB NPUUHATUN 5
kBiTHA 2001 poky i1 OyB HEOOXITHUM KPOKOM JUIsi BCTYIy YKpaiHH 10
MDKHapoHO1 opranizauii "Paga €sponu".

Ile#i 3akoH BHIC KOPUCHI 3MIHM: BJAOCS MIHIMI3YBaTH KUIbKICTh
(GIKTUBHUX MApTid; HEBEIHMKI MOJITUYHI OpraHizauli ctanu o0'eJHyBaTUCS B
OuIbIll; BBEACHO OlO/KeTHE (IHAHCYBAaHHA [UIs 3a0e3leyeHHs OuIbIl
"mpo3oporo" iCHyBaHHS Ta 3MEHIIECHHS 3aJIeXHOCT1 Bl croHcopiB. [lapTii B
KpaiHi MOXYTb ICHYBaTH BHUKJIIOYHO 13 crarycoMm "Bceykpaincwka" [11]. Lle
O3HaYae, MO iX MAISUIBHICTH MOIIMPIOETHCS HA TEPUTOPIIO BCIET KpaiHH, 1
000B'S13K0BO MTOBMHHI OYTH CTBOPEH1 MICIIEBI BIAAIEHHS. byb-sike BTpy4YaHHs
B JIISUIBHICTH MOJITHYHUX MapTiid 3 OOKYy OpraHiB BJIaJu € HEMPUITYCTUMUM.
[TonmiTuuH1 MmapTii MOBMHHI MAaTHU BJIACHY MpOrpaMmy, /€ BU3HAYEHO METY iX
IISIJIBHOCTI, a TakKoK 3aco0M JIa 11 JocArHeHHsS. [HIMMM BaKJIIMBUM
JOKYMEHTOM € YCTaB, /¢ MICTUThCS HACTyNHa iH(popMalisi: HaMeHyBaHHS
opraHizailii; KepiBHI OpraH, iX ITOBHOBR)XXCHHS, TEPMIH TMOBHOBa)XEHb;
MpaBujia MPOBEICHHS 300piB; MpaBa Ta 00OB'I3KU YUYACHUKIB, TTOPSTOK HAOYTTS
YICHCTBA;, TMOPSAOK  peecTpaiii  BUIAUIGHb — OpraHizaiii;  aKepena
(iHaHCYBaHHA, 0OCOOJIMBOCTI BUTPAT; MOPSAIOK BHECEHHS 3MIH 10 YCTAHOBUYMUX
JOKYMEHTIB; ITpaBUJIa JIIKBIAALii, 3SMIHM Ha3BU Ta MIANOPAIKYBaHHS [7].

HazBa opranizanii moBuHHa OyTH yHiKajgbHOIO. TakoXx BOHAa MOBHHHA
MaTu BJIACHY CHUMBOIIIKY, sIKa 3aTBEp’KE€HA KEpPIBHHUIITBOM 1 3apeecTpOBaHa
BIMOBIAHUM  Jiep)kaBHUM  opraHoMm. DyHKIIIO peecTpaiii BUKOHYE
MiHICTEpCTBO IOCTHIIIT MICJIS HAJaHHS BIAMOBITHUX JOKyMEHTIB. [lapTiiiisimu
MOXXYTb OyTH MOBHONITHI IpOMaJsiHd YKpaiHu, J1€3/1aTHI Ta HE 1M030aBiieH1
Bom. OxHa ocoba OAHOYACHO MOKe OyTHM WIEHOM JIMIIE OJAHI€l mapTiiHOi
oprasizailii Ta oJHi€i KaTeTopii.

VYci uneHn oprasizailii MaloTh piBHI IpaBa 1 MOBUHHI BUKOHYBAaTH CBO1

000B's3ku. [IpoTe unenamu napTii He MOXKYTb OyTH: cyal, npauiBHuku MBC
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ta CBY; nmpailiBHUKN NPOKypaTypH, moaatkoBoi ciayx6u ta J{dC; BilicbKOBI.
[1ig yac poOoTH Ha iepKaBHUX MOcagax CIy>KOOBII TOBUHHI TPUITMHUTH CBOE
YJIEHCTBO B TMOJITUYHUX O00'€NHaHHSAX. [HIII OOMEXKEHHS MOXYTh OyTH
BcraHoBJeH1 KoncTutyiieto ta 3akornoM "[Ipo momituuni napTiin[22].

3rilHO0 3 3aKOHOAABCTBOM TMapTii HE MOXYTh MaTh 30pOMHUX
GopMmyBanb. IX JiANbHICTL HE IOBMHHA CIIPAMOBYBaTHCS HA: 3MiHY
JEP>KaBHOT'O0 YCTPOIO HACWIBHUIIBKMUMU METOAAaMU; 3arpo3y TepUTOplajbHIN
LiTICHOCTI Jiep:KaBH; NPOBOKYBAHHS HACHILCTBA; MOPYIIEHHS Ge3MeKH. [XHIO
TUSITBHICTh MOKE OYTU MPUITMHEHO JIUIIIE PIIISHHSIM CYY.

Oco0nuB1I yMOBH 1100 MOJITUYHUX MAPTI BU3HAYAIOTHCS B 3aKOHAX
VYkpainu "IIpo o6'ennannsa rpomansn" ta "l[Ipo momituuni nmaptii B Ykpaini'.
3a3HayeHo, 110 11 3aKOHM MalOTh 3HA4HI HEJOJIKM Ta HEIO0OMNpPalIOBAHHS,
SAKUMU TOJIITUYHI TapTii ePeKTUBHO KOPUCTYIOTHCS M1J] 4aC CBOEI TISTTbHOCTI.

[TonmiTuuH1 napTii BiAHECEHI O Cy0'€KTIB MpaBa MPUBATHOI BJIACHOCTI 3a
ymoBamu Konctutyuii Ykpainu ta L{luBuUibHOro Kojekcy. 3TiJIHO 3 aHai30M
3akony VYkpainu "I[Ipo oO'eqnanHHsi rpomaisH", miacTaBH HaOyTTsS IpaBa
BJIACHOCTI BKJIIOUAIOTh MeEpeaady MaiHa BiJ 3aCHOBHHUKIB, YYacHHUKIB a0o
Jep>KaBU, OTPUMAHHS MOXKEPTBYBaHb B/l TpOMa/siH, HAOyTTsS MaifHa BHACII1IOK
rOCIOJAPChKOT AISTILHOCTI Ta 1HIII 3aKOHHI TijcTaBu [16].

om0 momiTHYHUX NapTiid, iM T03BOJISIETHCS. HAOYBATH MPABO BIACHOCTI
Ha aHAJOTIYHUX MIJACTaBax, IO M IHIIUM TPOMAJCHKUM 00'€THAHHAM, 32
MEBHUX YMOB 1 BUHATKIB. J|0JJaTKOBOIO Mi/ICTaBOIO ISl MOJITUYHUX MapTIil €
OTPUMaHHS JOXOHIB BiJ MNpOJaxXy JITepaTypH, MPONaraHIuCTChKUX
MarepiamiB Ta I1HIMUX 3axofAiB. OJHAK 3aKOH OOMEXye iX y 3JIMCHEHHI
rOCIOJAPCHKOI Ta KOMEPIIMHOI TIsUIbHOCTI, KPIM BU3HAUCHUX BUIAKIB.

[lin yac BHBYEHHS MNUTaHb, MOB'SI3aHUX 13 HAOYTTAM MOJITUYHUMU
NapTisIMU MpaBa BJIAaCHOCTI HA MalfHO, MOKHA BUJUIUTH TPHU FPYIHU JIKepen abo
cnoco6iB. Takuii MOAUT IIMPOKO BUKOPUCTOBYETHCSA B 1HO3EMHOMY

3akoHoAaBcTBl Ta HokTpuHi (FO.A. KOain, M. [pumym, Jlaiza SHr), 1 Tomy,
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BU3HABIIU Ta NPUWHSABIIM LEH MiJIX1]], BC1 OCHOBHI JpKepesa, Kl BU3HAYal0Th
HaOyTTA MOJITUHYHUMHU MAPTISIMU MaTeplalbHUX aKTUBIB, MOKHA PO3JAUIUTH Ha
Tpu Kareropii [23]:

a) MiJICTaBM, 11O JIe)KAaTh B OCHOBI OTPMMaHHs MaiiHa BiJl NPUBATHUX (HI3UUHUX
Ta IOPUANYHHUX OC10;

0) miacTaBu, siKi (OPMYIOTh OCHOBY JAEp>KaBHOrO (DIHAHCYBAHHS MisUIBHOCTI
MOJIITUYHUX MAPTIN;

B) MiZICTaBH, Yepe3 sKi MapTii Ha0yBarOTh MAWHO M1 Yac CBOET 6e3MmocepeIHbO1
TISIBHOCTI.

Jlep>kaBa rapaHTye€ TMOMITHYHUM MAapTIsIM TPaBO Ha OTpPUMaHHS
(¢iHaHCOBOI Ta MareplajJbHOI MHIATPUMKH I 3A1MCHEHHS iX CTaTyTHHX
¢bynkuid. IlomiTyHi mapTii MOXYTh  BOJIOAITH, KOPHUCTYBAaTHCS Ta
pO3MOpSAIKATUCS PI3HUM MaWHOM, BKJIIOYAIOYM TPOIIOBI KOIITH, MAaWHO,
MOCIIYTH Ta 1HII1 BUTOJIH, SIKI HE cynepeyaTh 3akoHaM Y kpainu. Lg miaTpumka
MOXKE HajaBaTHCS y (QopMi BHECKIB Ha MIATPUMKY MapTid Ta JEP>KaBHOIO
(diHaHCYBaHHS, AKe 3[1HCHIOETHCS BIATOBIAHO A0 3aKOHO/IaBCTBA.

[TonmiTuuHi mapTii 3000B'A3aH1 BIAKPUBATH OAHKIBCHKI PaxyHKH JJIs
OTPUMAaHHS KOIITIB y 6€3roTiBKOBIN (popMi, iHPOpMAIIis ITPO SIKI TOBUHHA OYTH
JOCTyITHA Ha 1X 0QiLIiHHUX BeO-cailTax Ta B 3BITaX MPo (piHAHCOBY MISIbHICTb.
bank noBigomiisie mpo BIAKPUTTS Ta 3aKPUTTS TaKUX paxyHKiB HalionansHOMY
areHTCTBY 3 MUTaHb 3aN100ITaHHS KOPYIIIIIi.

[TomiTuHi mapTii MaloTh NPaBO BOJOAITH, KOPHUCTYBAaTHCS Ta
PO3MOPSAIKATUCS PI3HUM MaHOM JUIsl BAKOHAHHS CBOiX CTaTYTHHUX 3aBJIaHb.
[TomiTuuHi mapTii MOXYTh OTPUMYBAaTH HIATPUMKY y (QOpMI TpPOIIOBUX
BHECKIB, SIKI MOXYTh HAJAXOAUTH SIK BIJ (PI3UUHUX, TaK 1 BiJ IOPUIAYHUX OCIO
yepe3 O0aHKIBCbKI paxyHkKH. [Ipu mpoMy, ocoOUCTI JaHi Ta iHIa iHdopMarlis
po 0coly, 10 31HCHIOE BHECOK, TOBMHHI OyTH 4iTKO ieHTH(iKoBaHI [41].
Takoxx 3aKOH BU3HAYaE, 1110 HE BCI IPOIIOBI MOTOKM HA PaxyHKaX MOMITHUHHUX

napTiii BBaXKalOThCS BHECKaMU Ha MIATpUMKY. Hampukiaza, e MoxyTh OyTu
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KOIITH, OTPUMaHl B paMKaX ypsaa0BOro (piHaHCyBaHHSI a0O TOBEpPHEHHS HE
BUKOPUCTAaHUX KOIITIB Yy paMKax pi3HOMaHITHUX yroa. Kpim Toro, ciif
3ayBaXKUTH, 1110 MaitHO, pu0aHe abo oTpuMaHe naprielo B OOMiH Ha MalHO
pIBHOI BapTOCTi, HE BBAXKAETHCS TPOIIOBHM BHECKOM Yy TEHCIHHUN (oH.
Takoxx mnependaueHo cTBOpeHHA BHOOpuUMX (OHAIB g (piHAHCYBaHHS
BUOOpUYUX KaMIaH1i MOMITUYHUX TapTiil.

[lomiTuuHi mapTii MOXYTh HaOyBaTH MpaBa BIACHOCTI 3a THUMHU XK
yMOBaMH, 110 W 1HIII TPOMAJICHKI 00'€HAHHS, 32 MEBHUX YMOB 1 BHHSTKIB.
3rigno 31 crarrero 24 3V "lIpo monituyHi mapTii B YkpaiHi", 10AaTKOBUM
OCHOBHUM CITIOCOOOM HaOyTTs BJIACHOCTI Ha MaiiHO € OTPUMAaHHS JOXOJIIB Bij
NpOJaXy MOJITUYHOI JIITEpaTypu, MareplaiiB Uisl KaMIlaHii, mpoxykmii 3
BJJACHUMHU CHMBOJIAaMH, @ TAKOX MPOBEACHHS PI3HUX COLIAJIbHO-MOJITUYHUX
3aXO0/iB, TAaKUX sIK (hecTHBa1, BACTABKH, CBsiTa Ta KoHPepeHIii. OgHak Ta cama
HOpMa OOMEXY€e€ MOXIUBICTh OTPUMAHHS JIOXOJIB B KOMEPLIHHOI
JISIBHOCTI, CTBOPEHOI MOMITUYHUMH MapTisiMU, 1 3a00poHsie 3aiiMartucs
KOMEPIIMHOIO ISUTBHICTIO, KPIM BUMAJKIB, YITKO BU3HAUYCHHUX 3aKOHOM. J[Jis
3MII[HEHHS! BHYTPIIIHbOI EMOKpAaTIii y MapTigX HEOOX1JHO TONOBHUTHU CTATTIO
8 ykpaincekoro 3akoHy "IIpo momiTuyHi maptii B Ykpaini" 3000B's3aHHAM
nepeadayaT B cTaTyTaxX MOJITUYHUX MapTid MpoUeAypy 3A1MCHEHHs MpaBa
YJieHIB OyTH OOpaHMMH y CTaTyTHI OpraHd MapTii Ta X MICIEBI OpraHizaiii, a
TaKOX MpoLEeaypy BUOOPY KEPIBHUKIB MapPTIi.

VY Oarathox KpaiHax €Bponu 3aKOHOAABCTBO BHUMAarae, Io0 mapTii
JOTPUMYBAIHUCS JEMOKPATUUYHHUX MPUHIUIIB MpPHU MNPUHUHATTI pIillIeHb 1
3M1IIICHEHH]1 CBOET TOBCSAKIEHHOI A1su1bHOCTI. 3akoH "[Ipo momituyHi napTii" He
BU3HAYa€ MOHATTS "BHYTPIIIHA AeMOKpatii', 1 Oyab-ka crnpoda MOCHINTU
MEXaHI3MH BHYTPIIIHBOI JIEMOKpaTii MapTid CHpuiMaeTbcs HETaTUBHO.
OdyeBuAHO, 1€ TMUTAHHS JOCUTH CKJIAJHE, OCKUIbKM BBEJIEHHS JOJATKOBHUX
3aB/IaHb MOKE MTPU3BECTU 0 aKTUBHOI'O BTPYUYAHHS YPSy B BHYTPILIHE KUTTS

MOJIITUYHUX HapTiﬁ. 3anumaeTbCs AKTYAJIbHUM IIHTAHHA IIPO TC, HACKUJIBKHU
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JepKaBa MOXKe BTPYYaTUCS y BHYTPIIITHE KUTTA MOTITUYHUX TAPTiil.

BayTpimHs n1emMokpartist B OUIBIIOCTI YKPaiHCHKUX MOJITUYHUX MapTid €
cnabkoro. Ili1 BHYTPIIHBOIO JEMOKpPATIEID MapTii pO3yMiIOTh MOXKIIUBICThH
BIUTMBY 3BUYAMHUX YICHIB MapTii HAa MOJITUKY MapTii, BACYBaHHSA KaHIUIATIB
Ha BHOOpH, TpOLEC MPUUHATTA PIlIEHb Ha MICIEBOMY Ta LIEHTPATbHOMY
PIBHSX Oprasizauli napTii, cB0001y BHYTPIIIHBOI IUCKYCIi B MAPTii, KPUTUKY
IISUTBHOCTI MapTii Ta pilleHb OpraHiB KepiBHUITBA mnapTii. dopmanizaris
ydacTl 4J€HIB TapTii y TMpoleci MNpPUHHATTA pillleHb TMOB'si3aHa 3
PO301>KHOCTSAMHU MIXK IpaBaMH, 0OOB'sI3KaMU Ta 1X peaiizalli€lo Ha IpakTUll. 3
OJTHOT0 OOKY, YWIEHH MalOTh MTPaBO 3aXUIIATH CBOI MOTJISIAN JI0 TOTO, IK Oy 1y Th
yXBaJIeHI pILIEHHS, a OTIM 3000B'sA3aH1 iX BUKOHYBaTu. KpiM Toro, uieHu He
MOXYTh MpPUHAMATH YOPABIIHCHKUX PIIIEHb MapTii, SAKIIO LI pIIICHHS
cynepeyaTh iX nepekoHanHsaM. [Ipote B 000X BUMNaAKax MapTiiHa JUCHUILIIHA
3000B's13y€ BUKOHYBATHU PIIICHHS, TPUAHATI OUTBIIICTIO.

3riiHo 3 monpaBkamu 10 3akoHy "IIpo BHMOOpUM HapoIHHMX JENyTaTiB
VYkpaiau" BuGopuwmii mopir aJist BUOopiB Oysio 3HmkeHo 3 4% 10 3%. BHacmigok
uporo Oynu BHeceH1 3MiHU 110 3akoHy "IIpo monituuni maptii B Ykpaini", sKi
nependoadany (piHaHCYBaHHS IS CTaTyTHUX MISUTBHOCTEH Ta KOMIICHCAIIIIO
BUTpaT mnapriii (abo OJIOKIB), sIKI OTpUMaid He MeHme 3% rojociB Ha
miarpuMky  [29]. OpHak 11 3MiHM  He HaOynu 9uHHOCTL.  Jlis
THCTUTYLIOHATI3aMlll MOMITUYHUX TapTi AOUIIBHO NIABUIIUTH BUOOpUYUI
nopir Jyist 6JI0kiB mofiTuaHuX napTiv 3 3% 10 10%, sKkiio 610K MOTITUYHUX
MapTii CKIIaaeThesl 3 ABOX MapTiHd, Ta 10 15%, K110 670K MOMITHYHUX MTAapTId
CKJIQJAE€ThCS 3 TPHOX MaPTIid.

VY Bumaaky dikBiAamii MOMITUYHOI MapTii Bce ii MaHO MEpeXOoAuTh
nepskasi. [Ticist mpoBeeHHs 3aX0/1B 1100 JIOKAIlT MaitHa MOMITUHYHOT NapTii,
MiHicTepcTBO IOCTULII CKJIaJjae Ta 3aTBEpPI)Kye TEpeslik MaiHa, sKe
NepeaeTbcs y BIACHICTh JepKaBi. Y TMeperiiKy BKa3ylThCS 3arajbHl

XapaKTePUCTUKU MaiHa, Taki SK MICIIE3HAXO/KEHHs, 00'€éM MPUMIIIEHbD,
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paxyHKH MapTii, IPU3HAYEHHS 3eMEJIbHUX JUISTHOK Ta 1HIII PEeJIeBaHTHI JaHi.
SIkuo B mepeniky 3a3HauyeHi LiHHI Manepu, paBa Ha MaifHO (K pyXxoMme, Tak 1
HEpPYXOM€), TO BIJNOBIJHUM YIOBHOBA)XEHHUM OPTraHOM IPOMOHYETHCS
nepeaaru 1e MaiHo B ympaBiiHHsS DoHAY JAepkaBHOro MaitHa Ykpainu [5].
[Ticns 3aTBepKeHHS niepeliky, Mi"icTepcTBo roctulii npotsiroM 10 podounx
JHIB HaMpaBJis€ KOMIIO IIbOr0 JOKYMEHTa Pa3oM 3 KOIIIEI0 CYJA0BOI0 PillIeHHS
doHay nepkaBHOro MaitHa YKpaiHU AJisd peecTpalii mpaB BIACHOCTI Ha 1€
MaifHO a0o JyIs Tepenayl BIAMOBIIHUX LIHHUX TamnepiB. Y BHUIAJKY, SKIIO
nepesik MICTUTh O0'€KTH TpaBa IHTENEKTyalbHOI BIACHOCTI, MIiHICTEPCTBO
IOCTULIIT HaJCUJIAa€ KOIIIO PINIEHHS Cyay Ta Mepenik MailHa MiHicTepcTBY
E€KOHOMIKM i mepenadi ix g0 HamioHanbHOro oprany I1HTENEKTYalbHOI
BJIACHOCTI 3 METOIO peecTpallii Nepexoay LHUX MpaB y BIACHICTh JE€P>KaBH.

VY Bunaaky, Koju mnepeiik MailHa BKIIoUYae 1H(OpMAIIiI0 IpO KOIITH Ha
O0aHKIBCHKMX paxyHKax 3a00pOHEHOi CyJOoM TMOJITHYHOI mapTii Ta ii
niapo3 1B, MiHICTEpCTBO I0CTHULIII, Y CBOIH PO CTAryBaya, IpOTATOM TPhOX
poOoUMX JHIB 3 MOMEHTY 3aTBEPKEHHS MEPENiKy MaifHa, 1HILIIOE TIATIKHY
oreparlito nepea baHkamu, y siKux € 11 paxyHku [33]. Lle BUKOHY€EThCS MIISXOM
HAJICWJIAHHS TUIATKHOI IHCTPYKIIT U1l IepepaxyBaHHs 3a3HAYEHUX KOLITIB Y
nepxaBHui OrokeT. KpiM TOro, 3amponoHOBaHO BpaxyBaTH OCOOJIMBOCTI
MEXaHI3My TMepexoJy BIJIACHOCTI Ha 3€MeJIbHI [JUISHKH, $KI HaJexalu
3a00pOHEHUM CYI0M MOJITUYHUM NapTiAM. 30KpeMa, y MOPSIAKY MOXKYTb OyTH
BpaxoBaHi MOJIOKEHHsSI 3eMeNbHOr0 KOAEKCY YKpaiHM, 3TiIHO 3 SKHUM IPaBo
BJIACHOCTI Ha TaKl 3eMeNbHI JUISHKA Peasli3yeTbCs BIAMOBIAHUMU OpraHaMu
BUKOHABYOI BJIAJIH.

MiHICTEpCTBO IOCTHUINl 3a3Hayae, MO 3MIHU B MOPSAKY JeprKaBHOI
peecTpalii mpaBa BIACHOCTI Ha HEpyXoMe MalHO nependayaroTbes IS
BUKJIFOYHOT'O MTPOBEACHHS peecTpallii BIaCHOCTI Ha MalHO, 110 MEPEXOUTH 10
Jiep>KaBM Ha MIJCTaBl CyJIOBOrO PIlIEHHS PO 3a00pOHY MOJMITUYHOI NapTii. Y

TaKoOMy pIlIeHH] OyJie BKa3aHO Mpo nepeaavy MaiHa JiepkaBi, a 3asBa Mpo 11e
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OyJie moJjaHa BIJIOBIAHUM JIEpKaBHUM OPraHOM, SIKMI MICTHTh B1JIOMOCTI PO
(€ MaiHO.

€BpoNeiChKUIl MapiaaMeHT YXBaJlUB HOBI NpaBWJIa BUKOPUCTAHHS
OIOPKETHUX KOIITIB ISl (PIHAHCYBaHHS €BPOMNEHCHKUX MONITUYHUX MapTiid.
3MiHU nependavaroTh OUThII CyBOpI MpaBWiia AOCTYyIy 10 (DOHMIB, a TaKoX
BIJIIIKOAYBAHHS KOWITIB, sIKI OyJIM BUKOPUCTaHI HEMpaBoMipHO. Temnep Juiie
HalllOHAJIbHI MapTii, a HE OKpeMi 0cOOM, MOXKYTh CTBOPIOBATH €BPOMNEICHKI
MOJIITUYHI MapTii, SKI MAalOTh MpaBo Ha OrojxeTHe ¢iHaHcyBaHHs [40]. Ak
nosicHIoTh y €11, 11e HeoOXiaHO [ 3armo0iraHHsd TOMY, 11100 OKpeMi YJIeHU
HaIllOHAJIBHOI MapTii CTBOPIOBAJIM OLIbIIIE O/IHIET €BPONEWCHKOI APTii 3 METOIO
30UTBIIEHHST JOCTYNMYy A0 OromkeTHUX (oHAIB. €BpoNeichkuil MapiiaMeHT
TAKOX OTpUMA€ Kpalll MOXIHUBOCTI BIJIIKOJYBAaTH KOIITH, SIKI OyiH
HEIMpaBUWJILHO BUKOPUCTAaHI, a 0COOU, BUHHI Y IIaxXpaicTBi, OyAyTh 3000B's13aH1
iX moBepHyTH. €Bponenchbka MPoKypaTypa, sika Hapa3i oiliiiHo 11e He ovana
mpaioBatd, OyJe 3adyyeHa [0 pO3CIiJyBaHHA MOXJIMBHUX IOPYIIEHb Y
MaiOyTHbOMY. Y pa3i HaJlaHHs HEeJIOCTOBIPHOI 1H(pOpMaIlii €Bponenlchbki mapTii
OyIlyTh BUKJIIOUEHI 3 pEECTparlii.

€BpoOIEChKUI TapJIaMeHT TaKoX Xode, 00 HaIllOHaJIbHI MapTii
BiJI0Opakaiy JOrOTHUI Ta MOJITHYHHM MaHidecT adiIbOBaHOI €BpONEHCHKOI
napTii Ha cBOiX BeO-cailiTax sIK YMOBY JUIsl OTPUMAaHHS JOCTYIY 110 (DOH/IIB.
Bonu noBuHHI 3p0o0uTH 1€ NMpUHAWMHI 32 12 MICSAIIB 10 MoAayl 3asBKU Ha
¢dinancyBanHs. g 3a0e3nedeHHst OUIbII TICHOTO 3B'SI3KY M1 CYMOIO TPOILIEH,
JOCTYIIHUX JUJIS €BPOINEWCHbKOI mapTii, 1 (aKTUYHUM MPEeACTaBHULTBOM
BuOopuiB, €Il 3MeHIIUB YacTKy (piHAHCYBaHHs, siKa Hapasl HAJA€ThCS BCIM
€BpOIENUCHKUM NapTisiM, 3 15% no 10%. Pemra 90% noBuHHA pO3NOAIIATUCS
MpOIOpLiiiHO mapTiHil yacTui oOpanux naemytaTiB. HoBi mpaBuia Oynu
3aTBEep/KEeH1 3a MIATPUMKU 561 ronocyBaHHAMH, NMPOTH MPOronocyBaio 89
nemnyTaTiB, a 36 yrpumanucs Bia rouocy [28]. OuikyeTbes, mo Paga €Bpornu

3aTBEpJUTh HOBI MpaBuiia 10 26 KBITHA. €BponelchbKUi MmapjaaMeHT IMparHe,
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11100 BOHU HAOyJIM YHHHOCTI JJO YEPBHS L[LOTO POKY.

Byap-sxi maptii MaroTh OyTH (iHAHCOBaHI JIMIIE YJIE€HAMU IUX MapTii.
Byab-sikuii uneH Takoi napTii Ma€e mpaBo nepepaxyBaT OyIb-sKy CyMy I'poOIIei
aumie 31 CBOEl  0coOMCTOi 1MEHHOI OaHKIBCBKOI KapTH, BHJAAHOI 1
3apeectpoBanoi B [IpuBaTbanky a6o Omanbanky. Lli 6aHku € aep:kaBHUMU 1
BOHU OYJIyTh MOCTIMHO BIICTEKYBAaTH, XTO CKUIBKHU MepepaxyBaB Ipoliei 1 uu
BIJIMOBIAAIOTH JOXOMHM I1I€i 0coOM, 4M Hi. | K110 HI, TO HEraltHO PO3MOYMHATH
KpUMIHAJbHI CHpaBH 3a IIaxpailcTBO, KOpyIiio, xabapHuurso [25].
brokyBaTu BC1 paxyHKU napTii Ta 0co0H, siKa epepaxyBalia 110 CyMy I'pOILEH,
sKa He BIAMOBiAae ii moxonam. ['pormri s maptii mepepaxoByBaTH JIUIIE Ha
IMEHHY KapTKy KepiBHUKa MapTii, BUAaHY 13apeectpoBany B [IpuBarbanky abo
OmanOanky. I kepiBHUK mapTii 0COOMUCTO BIAMOBIAAE 1 IOMICSIIS 3BITY€E MEpe/]
ycimMa 4jieHaMH MapTii Ipo JOXOJM Ta BUTPATH HA NOTPEOU MapTii.

Takox, Ilpesunent VYkpainm Bononumup 3eneHCbKUN MiANKCAB
3aKOHOIPOEKT PO BIIHOBJIEHHS MOJAHHS 3BITIB MOJITUYHUMU CUJIAMHU 11100
ix MaitHa, 10XOAiB, BHUTpAaT 1 (IHAHCOBUX 3000B'A3aHb. 3aKOHOMPOEKT
nepeadavae, 1o MOJTITUYHI TAPTii MOBUHHI MMOJaBaTH 3BiTH 10 HarioHansHOTO
are’rcTBa 3 nuta"b 3anobiranHs kopynimii (HA3K) ne miznime, Hixk 3a 120
IHIB 3 AHS HAOYTTs YMHHOCTI IIMM 3aKOHOM. Y TME€pIiOAU KapaHTHHY Ta
BOEHHOIO CTaHy BCTAHOBJIEHI CTPOKM [JJIsi TOJAHHA 3BITIB TaKOX
30UTBIITYIOThCSI.

3aKOHOMPOEKT TAKOK BCTAHOBIIIOE, IO MOJITHYHI NAPTii 3BUIbHAIOTHCS
BiJl BIAMOBIJAJILHOCTI 32 HEMOAAaHHS a00 HEeCBO€YacHE IMOJaHHS 3BITIB y pasi
00'€KTUBHMX TNEPEIIKOJ, TaKUX SK BTpaTa JOKYMEHTIB a0o oOJagHaHHS
BHACJIIJIOK BOEHHUX arpeciitHux aiit Pocii.

[TonmiTruH1 mapTii 3riIHO 3 MyHKTOM 38 yacTuHu 1 cTaTTi 2 brogkeTHoro
KOZIEKCY YKpaiHu BBaXKAIOThCS OTpUMyBadamMu OIO/KETHHUX KOILITIB - 1€
opraHizaiii 6e3 crarycy OFOKETHOrO 3akKiaay, SIKi MarOTh MOBHOBaYKECHHSI

PO3MOpSIHUKA OIOJKETHUX KOIITIB JJIsl 3[1MCHEHHS 3aXOMAiB, MepeadadeHnx
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OI0PKETHOIO IPOrPaMol0, Ta OTPUMYIOTH OFO/IPKETHI KOILITH HA 1X BUKOHAHHS.
BianoBigHo, HA HUX MOUTUPIOETHCS OI0JPKETHE 3aKOHOJABCTBO [6].

Bignosigno no momatka Ne 3 no 3akony Ykpainu "lIpo [lepxkaBHuit
oromker Ykpainu Ha 2023 pik", nepenbadyeHo, mo (iHaHCYBaHHS YCTaBHOI
TISJIBHOCTI  MOJITUYHUX TMApPTIH  3IMCHIOETHCS JIMIIE NUIIXOM BUTpaT
cnoxkuBaHHs Ha cymy 391 032,3 tuc. rpH. OpHak, BapTO BpaxyBaTH, IIO
BUTPATH CIOXUBAHHS BKIIOYAIOTh PI3HI BUJIU BUTPAT, 0araTo 3 sSIKUX MOXYTb
HE MaTH IPSIMOrO BIIHOLIEHHS /10 YCTABHOI JISTIbHOCTI MOMITUYHHUX MaPTIil.

3aKOHOJABCTBO Mepeadaydae, M0 BUTPATH CHOXKHUBAHHS (HOPMYIOTHCS
NepeBaXHO 3a PAXyHOK NOTOYHUX BHUTPAT 32 BU3HAUYEHUMH KOJAMH
€KOHOMIYHOI Kiacudikanii. OgHak, cepen HUX MOXKYTb OyTU BUTPATH, SIK1 HE €
XapaKTEPHUMH JIJII YCTaBHOT AiSTIbHOCTI MOJITUYHUX TAPTiHd, Takl K BUTLIATH
HaceJeHHI0 ab0 BHECKM MIKHAPOAHUM OpraHizailisM. TakoX BaKJIMBO
BIJI3HAYUTH, 10 B [HCTPYyKIIi 3 3aCTOCYBaHHS EKOHOMIYHOI Kiacuikarii
BUTpaT OIO/KETy HE nependadyeHo cnenuiyHuX BHUAIB BUTpPAT, Kl O Oynu
XapaKTepHUMH caMe JJisl yCTaBHOIL IIsSTbHOCTI OJMITUYHUX MapTii.

HepgorpuMaHHS TONITUYHUMU TApTISIMU  [UJILOBOIO BUKOPUCTAHHS
OIOPKETHUX KOIITIB MOXKE MAaTH CEpHO3H1 HACTIAKH, BKIIIOUAIOUX TOBEPHEHHS
UX KOWITIB 10 OIO/KETY Ta MPUTATHEHHS 10 BIANOBIAAIBHOCTI KEPIBHUKIB
napTii 3a HeAOILIbHE BUKOPUCTAHHS OI0JKETHUX KOIITIB. Takuit miaxif, sKui
CTaBUThH 1]l BIANOBIAAJIBHICTh KEPIBHUIITBO, MOXE CTUMYIIOBATH OUIBII
obepexxkHe Ta epeKTUBHE BUKOPUCTAHHS OIO/I)KETHUX KOIITIB.

OTXe, BAXIMBO YTOYHUTH Ta YITKO BU3HAYUTH, Kl CaM€ BUJIU BUTpAT
MOXKYTb OyTH BKJIFOUEHI J]0 KaTeropii yCTaBHOI A1sUIbHOCTI MOJITUYHUX MapTIi,
o0 YHUKHYTH NPaBOBOi HEOJHO3HAYHOCTI Ta 3a0e3meuntd e(eKTUBHE
BUKOPHUCTaHHS OI0JKETHUX KOILTIB JIJIS JIeH, nmepeadaueHnx 3aKOHOM.

3rinHo 3 myHkToM 11 wactunm 1 crarri 92 Koncturyuii Ykpainw,
BUHATKOBO 3aKOHaMHM YKpaiHM BH3HAYAIOThCS OCHOBU CTBOPEHHS Ta

TISITBHOCTI MOJIITHYHKUX NapTii. OIHaK, MOKHA TTOMITUTH, 1110 B 3aKOHOJABCTBI
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HE BU3HAYEHO MOHSATTA "yCTaBHA AISUIBHICTh MOJITUYHOI MapTii”, IO MOXKe
CTaBUTU TMiJ CYMHIB, 4YM pO3IJIAJa€ 3aKOHOAABELb 1€l acmeKkT sK
ocHoBonoyiokHUM. lle mnuTaHHS cTae OCOOJMBO BAXKIMBUM Y KOHTEKCTI
OPUMHATTS 3aKOHIB, Hanpukiaa, "II[po BHECEHHS 3MIH [0 JEAKHUX
3aKOHOJaBYMX aKTIB YKpaiHW 100 3amo0iraHHs Ta MPOTUIIT MOJITUYHIN
kopymnuii" Big 8 xxoBTHA 2015 poky. B npomy 3akoni HarioHanbHe areHTCTBO
3 mnutadb 3anobiranHs kopynmii (HA3K) orpumano mnoBHOBake€HHs
BCTAHOBJIIOBATH BU3HAYEHHS PI3HUX TEPMiHIB, IPOTE HE OYJIO BPETYJIHOBAHO
MOHATTS "yCTaBHA JIISJIBHICTD MOJITHYHOI TapTii".

3a3HaueHe MOXKE€ CBIIUMTH abo Mpo Te, 10 IlI¢ IMporajdHa B
3aKOHO/JABCTBI, ab00 > 1€ CBIOMa TMO3MUINSA 3aKOHOMABIIB. Hampukian,
pimienHss Kouctutyuiitnoro Cyay VYkpainu (KCY) y cmpasi  mpo
KOHCTUTYILIHHICTh cTaTTi 2483 ['ocrogapChKoro mpolecyalbHOr0 KOACKCY
VYkpainu Bka3zye, 110 cyJaM He MJIAraloTh CKapru Ha akTu Ta Jii 00'eqHaHb
IpOMaJIsiH, SIKI PEryJIOI0ThCS 1X CTaTyTaMU BIJIMOBITHO /10 3akoHy. Lle moxe
BKa3yBaTW Ha Te, 10 caMe MOJIITUYHA MapTisi Ma€ MpPaBO BU3HAYATH CBOIO
YCTaBHY [IsUIbHICTb, BPaXOBYIOUM BHYTPIIIHI OpTaHi3aliiiHi MPUHLUIHA Ta
BHMOTI'M 3aKOHO/IaBCTBA.

[Ipote, BaXXJIMBO BpaxOBYBaTH, 110 HEBU3HAYEHICTh MOHATTS "yCTaBHA
TISIIBHICTh TOJITAYHOI TapTii" MOXKe€ MaTh HEraTUBHI IMPaBOBl HACIIAKH,
30kpemMa y cdepi ¢diHaHCYBaHHS. 3aKOHOJABCTBO, 1[0 BUMAarae€ BUTpadaHHS
KOWITIB Jep>KaBHOro (hiHAHCYBAaHHS JIMIIE€ HA YCTaBHY MISUIBHICTb, aje He
YTOYHIOE, IO caMe LSl JIsUIbHICTh BKJIIOYAE, MOXKE OyTH CyNepewsMBUM Ta
MPU3BOAUTH 10 IPABOBOI HEO3HAUYEHOCTI.

OTxe, BapTO pO3TIAJATH MOXIJIMBICTH JOMOBHEHHS 3aKOHOJABCTBA
YITKUM BHU3HAYECHHSAM '"yCTaBHOI [ISJIBHOCTI TONITHYHOI mapTii”, 1100
YHUKHYTH TPABOBUX NPOTaJIMH 1 3a0€3MeYUTH YITKICTh Ta MPO30PICTh Y

(GyHKL1OHYBaHHI MOJITHYHUX 00'€ THAHb.
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BucnoBku. IloniTuyHi maptii € HEBIA'€MHOIO CKIIAJIOBOIO CY4YacHOIO
MOJIITUYHOTO JKUTTS, BOHU TPEJCTABIAIOTh BAXKIMBUM 1HCTUTYT JIA
BUpaXEHHS Ta pealiizallii MOJITHYHUX THTEPECIB 1 MOTPed Pi3HUX COIIATbHUX
BEPCTB Ta rpyn cycniuibcTBa. [lapTii BiAirparoTh KIIOYOBY poiib y 60poThOi1 32
BJIaJy Ta y4acTi B yHpaBIiHHI KpPaiHOIO, a TaKOX B (POpMYBaHHI MOIITUYHOI
CBIJIOMOCTI I'poMa/isiH. BOHU € BUpa3HUKaMHU 171€0JI0T1H Ta IIHHOCTEH, a TaKOX
CIPUSIIOTH Y3rOJIKEHHIO Ta arperaiii pi3HOMaHITHUX 1HTEPECIB Y CYCIIIbCTBI.
TakuM 4MHOM, MOMITUYHI NAPTI] € BaXKJIMBUM YAHHUKOM B IOJITHYHIN CUCTEMI
KpalHU Ta BU3HAYAIOTH 11 OAAIBIINNA PO3BUTOK.

MaiiHoBi mMpaBa MOJITUYHMX MapPTId BU3HAYAIOTHCS 3aKOHOAABCTBOM
KOXHOI KpaiHU 1 MOXYTh OXOIUTIOBATH TaKl aClEeKTH: BOJIOAIHHS MailHOM Ta
(1HaHCOBMMHU pecypcaMH, MPaBo Ha IHTEIEKTyallbHy BIACHICTb, 3aXUCT MIpaBa
Ha 1H(OpMaIlito, 3aXUCT BiJ IUCKPUMIHAIIT Ta MPAaBO Ha BIJIbHY MIsUTbHICTD. L1
npaBa € BAXKIUBUMM ISl 3a0€3MeUeHHs JAEMOKPAaTUYHUX TMPUHLUIIB Ta
PO3BUTKY MOJITHYHOI CUCTEMHU KpaiHW, OCKUIBKM BOHU JO3BOJISIIOTH MapTisiM
e(eKTHUBHO BIUIMBATH HA CYCHUICTBO Ta y4acTh y MOJITUYHHUX Ipoliecax.
3axuct Ta 3a0e3MeUeHHs LUX I[paB CIpUsS€ CTAOUIBHOCTI Ta PO3BUTKY
JIE€MOKpATIi.

CBo0Oojia 00'efHaHHS € KIOYOBUM MPaBOM ISl IOJITUYHHUX MAPTiH, sKe
rapaHTyeTbCs ~ MDKHApPOJHUMHU,  €BPOMEHCHKUMHM Ta  pErioHaJbHUMHU
JIOrOBOpaMH, a Takox pimeHHsMu €Bponeiickkoro Cyay 3 npas mogunu. Lle
paBo Ma€e OyTH MaKCUMAaJIbHO BUTBHUM BiJ] BTPY4YaHHs, 8 0OMEXEHHs Ha HbOT'O
MOBHMHHI OyTH BY3bKO TJIyMau€Hi, 3aKOHOJaBYO BHU3HAYECHI, HCOOXITHUMH Ta
MPOIMOPLIHHUMHU B I€MOKPAaTUYHOMY CyCHUIbCTBI. JJ0OpOBLIBHICTH yuyacTi B
MOJIITUYHUX NapTIsX Ta 1XHS BUIBHICTH B1Jl HEMOTPIOHOTO BTPYYaHHS TaKOX
HaroJOMYIOThCA K BaXJIUB1 aCMIEKTH MPABOBOro 3axucty. OCHOBHI MOMEHTHU
3aKOHOJJaBCTBA BKJIIOYAIOTh B c€0€ BUMOTY BIKPUTH OaHKIBCHKI PaXyHKH JJIs
0€3roTiBKOBOr0 OTPMMAHHS KOILTIB, a TaKOX 3a00pOHY MPUHHATTS IESKHX

BU/IIB KOLITIB SIK TPOIIOBI BHECKH. 3aKOH TaKOX BCTAaHOBJIIOE MPOLETYpHU
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imenTudikamii ocif, siki 3M1MCHIOIOTh (IHAHCOBI BHECKH, Ta BHUMOTH JI0

JIOKYMEHTIB, 110 MiITBEPKYIOTH 1[I0 OTepalliio.
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AKTYAJIbHI IUTAHHS HOJLTY MAIHA
MOAPYK¥KSI, IO O CTATYTHOI'O
KAIITAJIY IPUBATHUX MIJIIPUEMCTB

Ilywiuna H. JI.

Kuiscokuu cmoauunuii ynigepcumem

imeni bopuca I'pinuenka, m. Kuis, Ykpaina,
Kanouoam puoudHux Hayx,

ooyenm Kagheopu npusamHo2o npasa

[lutanHs po3noaily MaiHa TOAPYXOKS 3aBXKIU OyJio CKIAQJHUM Ta
cynepewinBuM. Lle mosiCHIOETHCS HEOAHO3HAYHICTIO CYJOBOI TPAKTUKH, TaK SIK
BOHA B Hallliil KpaiHi € BKpail pi3HOMaHITHOIO, a IHKOJIM TaKOl0, 110 CyNepeunuTh
cama co0i. 3BU4aifHO, 10 AIMTH 3r0JIM YOJIOBIK Ta JPY>KUHA MOXKYTh MUPHUM
HUIIXOM, aje, SIK TMOKa3y€e MPaKTHKa, MO3ULIS KOXKHOTO 13 MOAPYAOKS He
JI03BOJISIE YPETYJIIOBATH MUTAHHS MOALUTY MaiiHa 0€3 BTpyUYaHHs CyAdy.

Ha cboronHi, icHye 4YHCIIEHHAa KUIBKICTh BHUMAJKIB, KOJIH MOIPYKKS
PO3IIy4YHIIOCS, MPOTE HEe Oakae pa3oM pO3NMOPSIHKATUCS CHUIBHUM CYMICHUM
MalHOM, a MparHe MOAUTUTH Horo. 30Kpema, CTaloTh aKTyaJbHUMU MUTAHHS
3aCTOCYBaHHSl 3aKOHOJAaBYMX HOPMH WIOJ0 TOBApHUCTBA 3 OOMEXKEHOIO
BIJIMOBIJATBHICTIO JI0 PEryJIOBaHHS NPABOBIIHOCHUH MO0 TPUBATHOIO
MIMPUEMCTBA Y KOHTEKCTI MOJUTY MaiiHa MOJIPYKIKSL.

Bianogiguo o [uBiasHOrOo Kojekcy YKkpaiHu migIpUEMCTBO € 00’ €KTOM
npasa.

Kpim LluBi1bHOTO KOACKCY, TIANPUEMCTBO SIK 00’ €KT MpaBa Ha3BaHE B H.
1 cT. 4 3akony Ykpainu «IIpo opeHny nep’aBHOrO Ta KOMyHaJbHOIO MalHa»
B penakiii 3akony Big 14.03.1995 p. Ne 98/95-BP (uuticHuM MailHOBUM
koMmmuiekcoM (LIMK) e rocmogapcekuii 00’€KT 13 3aBEpIICHUM ITUKIOM

BUPOOHHUIITBA MPOAYKIT (pobiT, MOCIyr) 3 HAJAHOK HOMYy 3€MEJbHOIO
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OUISTHKOIO, Ha SKi BIH pO3MIIICHUI, aBTOHOMHUMHU 1HXKEHEPHUMU
KOMYHIKaIlisIMH, CHCTEMOIO eHepromnocradanss) [1].

3rigHo 3 1. 3 HamionansHoro ctangapty Ne 1 «3aranbHi 3acaiy OI[IHKH
MaiiHa 1 MaifHOBHX MpaBy, 3aTBepaxeHoro [loctanosoro Kabinety MinicTpi
VYkpainu Big 10.09.2003 p. Ne 1440, [IIMK — 11e 00’ €KTH, CYKyITHICTh aKTUBIB
AKUX Jla€ 3MOTy IMPOBaJAMTH MEBHY rocnogapchky AisuibHICTH; LMK €
MIJIPUEMCTBA, @ TAKOX IXHI CTPYKTYpHI miapo3auiu (1ieXu, BUPOOHUIITBA,
JOUIBHMIN TOILO), SIKI MOXYTh OyTH BUAUICHI B YCTAaHOBJICHOMY MOPSAKY B
CaMOCTIHiHI O0’€KTH 3 TMOAAJBIIMM CKJIQJaHHSAM BIJMOBIAHOTO OanaHcy 1
MOXYTh OYTH 3apeecTpoBaHl SK CaMOCTIMHI Cy0’€KTH TOCHOIapChKOl
TISUTBHOCTI [2].

OT1xe, 3aKOHOJJABCTBO BUKOPUCTOBYE Pi3HI TEPMIHU JIO IILOTO 00 €KTa: 1
MPOCTO «IIJNPUEMCTBO», 1 «EAUHUNA MaNHOBUN KOMIUICKC», 1 «IIUTICHUHN
MaifHOBH# KoMIUIeKe». BogHouac 3a ['ocriogapchkum KojiekcoM YKpainu (ani
'K VYkpainu) Ta AesKMMH IHIIMMH 3aKOHAMU MIIMPUEMCTBO BH3HAETHCA
cy0’€KTOM MpaBa.

Bianosinno 1o 4. 1 ct. 62 'K Ykpainu mianpueMCTBO - CaMOCTIHHHMA
Ccy0'€KT rocmoJaplOBaHHs, CTBOPEHUH KOMIETEHTHUM OpPraHOM JAep>KaBHOI
BJIaJ1 200 OpPraHOM MiICIIEBOTO CAMOBPSITyBaHHs, 00 IHIIUMHU Cy0'€eKTaMu JIJIst
3aJI0BOJICHHSI CYCIIUJIBHUX Ta OCOOMCTUX MOTPeO HUIIXOM CHCTEMATHYHOI'O
3MIMCHEHHS  BUPOOHWYOI, HAyKOBO-JOCTITHOI, TOPTrOBEJIbHOi,  IHIIOI
rOCIOAAPCHhKOi JISIIBHOCTI B MOPSAAKY, HependadeHomy mum Kopekcom Ta
IHIIUMH 3aKoHamu [3].

[Ipu uboMy B pO3yMiHHI Cy0’€KTa mpaBa MiANPUEMCTBO CIIPUHMAETHCA
MO-PI3HOMY:

a) SK IOpUAMYHA 0c00a; TOMI MK MOHSATTAMHU «IIJIPHUEMCTBO» Ta
«IopUJInyHa 0c00a» MOKHAa MOCTABUTH 3HAK PIBHOCTI. Taki MiINpUEMCTBA
MOJUISIOTHCS HA TIEBHI BUJU Ta opraHizauiitai ¢opmu (ct. 63 'K Ykpainn);

0) sIK Taki IOpUIUYHI 0COOH, 10 HE MiANAaTal0Th il 03HAKH «TOBAPUCTBY
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Ta «ycTaHoB», HajaHux y cT. 83 LUK Vkpainu, 1 ToMy miJ mianpueMcTBamu
PO3YMIIOTH 1HIII OpraHizaliifHo-paBoBi GOPMH IOPUAUYHUX OCIO.

3rinio 3 4. 1 cr.63 I'K Vkpainum 3anexxHo Big ¢GopM BIaCHOCTI,
nepen0ayeHuX 3aKOHOM, B YKpaiHI MOXYTh AISTH MiANPUEMCTBA, 30KpeMa,
MPUBATHE MiANPUEMCTBO, 11O J1€ Ha OCHOBI IPUBATHOI BIACHOCTI FPOMAJISIH YU
cy0'exTa rocrnoiaproBaHHs (FOPUAUIHOI 0OCOOH);

3a70Bro 0 HaOpaHHS YMHHOCTI SK ITUBUIBHUM TaK 1 TOCHOAAPCHKUM
KOJIEKCaMU CKJIABCS IM1IXI]T 1010 CYTHOCTI MIAPUEMCTBA IK OCOOJIUBOTO POIY
TISIBHOCTI.

BaxmBicTh pO3yMiHHS TIANPUEMCTBA CaM€ SIK JISJTBHOCTI 3HAXOAHTh
CBI MTPOSIB B HACTYITHOMY::

no-mepiie, y TOMYy, L0 XO4 BOHO 1 € KOMIUJIEKCOM MaifHa, TOOTO
CKJIAJA€ThCsl 3 pedei, aje BOHM MPU3HAYEHI Ta BUKOPHUCTOBYIOTHCS s
MIAMPUEMHUAIIBKOT TISUTHHOCTI (1 HE IS KOTHOT 1HIIIO1).

MO-JIpyre, CTBEPIXKYEThCS HABITh, 10 00’ €KTOM IpaB CIyXaTh HE cami
€JIEeMEHTH, fKI CKJIaJaloTh KOMIUIEKC, IO IMEHYEThCS MIJIPUEMCTBOM, a
JISITTIBHICTD, SIKA 311HCHIOETHCS 3a IOMOMOI'OK0 OCTAaHHIX.

Came Take, €KOHOMIYHE, CIPUUHATTA MIANPUEMCTBA I MOCIYTyBajio
MIJICTABOIO JI0 MPSIMYBaHHS IOPUIUYHOI TYMKH LUISIXOM BIJHECEHHS HOro 10
00’€KTIB MpaBa.

[lignpueMHUIIbKa  TISJBHICTH, K  MPAaBUIO, Ma€  TEHICHIIIO
posmuproBaTucs. CrocTepiraeTbCsi CTAHOBIEHHS Ta YKpIIUIEHHS Oi3Hecy,
BHACJIIIOK YOT'0 MIAMPUEMIIT MOTJIM 3MIHIOBATHUCS, 10 aXK HisSIK HE BIIOMBAIOCS
Ha NMPAaBOBOMY PEKUMI MaiiHa. ToMy Take MailHO HaCTUIbKU B1IOKPEMUIIOCH 1
«3aThMapUIIO» CBOIX BIACHUKIB, YHACIIJOK YOI'0 4YaCTO CaMe MiAMPUEMCTBO K
CYKYINHICTh MaliHa, MaifHOBUX IpaB Ta 00OB’SI3KiB, 0 OXOILTIOIOTHCS OAHIEIO
bipMoro, o0co0auBo0 (OPMOIO ISUIBHOCTI, SIKa Ma€ 4YITKY CTPYKTYpy
H1I0PSAIKOBAHY MalHYy.

OpHouyacHO HaOpayo MIITHOCTI ¥ MapayiesbHe PO3YMIHHS MiANPUEMCTBA,
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CYTHICTIO SIKOTO BOadanocsi «MEHOBOE XO3SIIICTBO, KOTOpoe (HaKTHUECKU
OLICHMBAETCs] B 000POTE KAK CAMOCTOSITENbHBIA CYyOBEKT, XapaKTepu3yeMbIil
OTHOCUTEIBHOM HEU3MEHHOCTBIO, OTBOISIIMIA Ha BTOPOW IIJJaH CBOEro
BJIaJI€JIblIa U, KaK IIPABUIIO, HE ACCOLUUPYEMBIN C UMEHEM TIOCIIETHETOM.

To6GTo BinOyBa€ThCs MEPETHMHAHHS MOHATH MIJNPUEMCTBA SIK 00’€KTa,
BIJIOKPEMJIEHOT'O BiJl Cy0’€KTa, Ta OJIHOYACHO 1€ 00’ €KT MiTHOCUTHCSA B PaHT
cy0’exTa (He OUIBIII-HE MEHII) 3a 3HAYYIIICTIO Ta CYTHICTIO CaMOT0 SBUIIIA.

[Ipy uboMy, po3yMmiHHS MailHa SIK KOMIUIEKCY, BUKOPHUCTOBYBAaHOI'O B
MIJIPUEMHMIIBKIA  AISUIBHOCTI, 3pOOMIIO aKUEHT Ha JASUIBHOCTI. A BxkKe
TSTBHICTB, TOOTO BUPOOHMIITBO B MeXax IE€BHOI BUPOOHWUYOI OAMHMIIL,
MOPOAMIIO i OTOTOKHEHHS 3 MIANPUEMCTBOM K MaliHOM, TOOTO CyO’€kTa 3
o0’extom. Hapasi B Ykpaini nignpueMHUITBO COPUIAMAETHCS y MOABIAHIN
SIKOCTI - 1 IK 00’ €KT, 1 K cy0’eKT mpana [4].

VYV 1uBinpHOMY KoOJeKcl YKpaiHM MIANPUEMCTBO BHU3HAYAETHCS SIK
MaiHOBHI Komruieke 1, Buxoasuu 31 cT. 191 K VYkpainum, sikuii MoxxHa
OXapaKTepPU3yBaTHU HACTYITHUM YHHOM:

[To-nepe, He MpocTO MaliHO, a 0e3nocepeAHHO MAHOBUN KOMILIIEKC, 110
TOro * equHuid. [Ipu nboMy miIMPUEMCTBO SBIISIE COOOI0 HE BUIAIKOBHM HAO1p
OKpEeMHX BHUIB MaiiHa, a CUCTEMHY CYKYMNHICTb MaiiHa, 110 c(popMOBaHO Ta
BUKOPUCTOBYEThCS 3a NpHU3HAYEHHSIM. | came TepMmiH «KOMIUIEKe» (Jiar.
complexus - 3B’A30K, CIIOJIy4EHHS) MIJKPECIIOE €IHICTh BChOI'0 MaifHa, sIKe
CIPUMMAETHCS K JEUI0 LIJTICHE.

no-Jpyre, MalHO (KOMIUIEKC MaiHa) NMpU3HAYEHUH JJi1 BUKOPHUCTAHHS
Horo B MIANPUEMHMIIBKIA AisibHOCTI. Ilpu 1bOMy, KOMIUIEKC MaiiHa
BIJIDI3HAETHCS Bl 1HIIOIO HAJEKHOIO MIANPUEMCTBY MailHa THUM, IO
(bakTUUYHO MOXKE HaJeXaTH IOPUAMYHIN 0co0l, ajle He BUKOPUCTOBYIOTHCS B
MIMTPUEMHUIIBKIN TISTTBHOCTI.

OCKIIbKH €MHUN MalHOBUI KOMILJIEKC (T ATPUEMCTBO)

BHKOPUCTOBYETHCA JIA HiIIHpI/I€MHI/IHBKOI JIiHJIBHOCTi, BOHO HCpC6YBa€ B
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MOCTIMHINA AWMHAMIII, BOHO MOKE€ 30UIbLIYyBaTUCS/3MEHIIYBATHUCS, ajie JIUIIIe
U1l TOTPEO MIAMPUEMHUIBKOI TISTTBHOCTI.

[TignpueMcTBO SIK MAWHOBHI KOMIUIEKC BU3HAETHCS HEPYXOMICTIO 3a
MpPU3HAYCHHSIM.

Cximan mianpueMcTBa SK  €IMHONO MaWHOBOTO KOMIUIEKCY, IO
BUKOPHUCTOBYETHCS [ MIANPUEMHUIIBKOI I1SUIBHOCTI, Ma€ OyTH 00yMOBIIEHU
came UM npusHadeHHs M. CKI1aioBi, 110 YTBOPIOIOTH MiJIPUEMCTBO, MOYKHA
MOJIJIUTU Ha TPU TPYIU:

elieplIa Tpyna: pyxoMi W HepyXomi peul, NMpU3HA4YeHl1 ISl 3A1ACHEHHS
MIMPUEMHUIIBKOT TISUTHHOCTI:

eJpyra Tpyna: 3eMejbHa AUISHKA, OYJUHKH, CIOPYAH, YCTaTKyBaHHS,
CUPOBHHA, BUTOTOBJIEHI U MpHU3HAYeH1 70 30yTy i BUTOTOBIIOBAaHI B MpoOIleci
BUPOOHHUIITBA TOBAPH TOILIO;

*TpeTs Tpyna: MaifHOBI MpaBa i1 000B’A3KH, BKIIOYAIOYHU IIPaBa Ha KOLITH
B KpPEIMTHMX YCTAHOBAax; IpaBa IHTEJIEKTYaJIbHOI BJIACHOCTI, Ha (GipMOBE
HaliMEHYBaHHs1, TOBAPHUI 3HAK.

[lignpuemMcTBO B 1iJIoMy a00 MOro yacTMHA SIK MAalHOBUM KOMILIEKC 1
CaMOCTIMHHUI 00’€KT HHUBUIBHUX IMpaB MoOxke OyTH NpeaMeToM OyAb-sKOTro
nepenbayeHoro abo mMpUHAMHI HE 3a00pPOHEHOr0 3aKOHOM IPABOYHHY.
[lignpueMcTBa MPOAAIOTHCS, KYNYIOTHCS, 3AI0THCS B OPEHTY, 3aCTaBIISIIOTHCS,
NEePeXoAsTh Y CHaUINHY.

HesBaxkaroum Ha Te, mo B cT. 191 [IK Vkpainu 3a3Ha4aroThCs CKIaI0B1
MINPUEMCTBA, B AIMCHOCTI YITKO BU3HAYUTH, 110 BXOAUTH JIO MOrO CKIALy,
MPAKTUYHO HEMOXKIIHUBO.

K VYkpainu Ta 1HIIMX 3aKOHAaX BIJACYTHI KOHKPETHI BUMOTH HIOJO
BU3HAYCHHS CKJIaJy MIANPUEMCTBA Ta TMEpeNiKy JOKYMEHTIB Ha MHOro
M1 TBEPIKEHHS.

[To-TpeTe, okpemi CKIaA0B1 MAMPUEMCTBA MAIOTh CIICIAIbHUI MPaBOBUI

PECKUM, IMOPYHICHHA SAKOI'O HC JOITYCKAE€ETHCA. HC HCpYXOMiCTB, I_IlHHl marcpu
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Ta 00’€KTH MpaBa IHTEJIEKTyaIbHO1 BIACHOCTI (HeMaTepiayibHi akThBH). [IpaBa
Ha 3a3HaydeHi 00 €KTH Ta iX OOJIIK 31MCHIOIOTHCS Y BCTAHOBJIEHOMY 3aKOHOM
nopsAnKy. | Ha 11e He BIUIMBAE T€, Y BXOASATH BOHM 0 CKJIaAy HIANPUEMCTBA,
gy Hi. Ha 111 00’ €KTH BUIAIOTHCS 1 OKpeMi MTPaBOBCTAaHOBIIOBAIbHI JOKYMEHTH
ab0 JOKYMEHTH Ha MIATBEPJKEHHS IMpaB Ha HUX (IepkKaBHI aKTH Ha 3eMJIIO,
CBIJIOIITBO PO MPABO BIACHOCTI HA HEPYXOMe MaiHO To1o) [4].

[Tpu npomy mianpueMcTBo € HepyxoMicTio (4. 3 cT. 191 LK Vkpainm), a
tomy 3rigHo 31 cr. 182 IIK VYkpainu npaBo Ha HbOro nmoTpedye aep:KaBHOI
peectpaitii, ane y 3akoHi Ykpainu «IIpo nepxkaBHy peecTpaliito peuoBUX MpaB
Ha HEPYXOME€ MaiHO Ta iX OOTSKEHB» HE BPETYJIIOBAHO PEECTpallilo MpaB Ha
MIAIPUEMCTBO (KPIM 3raJiKu Ipo 1ie B 1. 6 4.1 ¢T. 7, 1€ HAEThCS PO «IepKaBHY
peecTpaliio nmpaB Ha 00’ €KTH HEPYXOMOTr0o MaifHa Ta MIAMPUEMCTBO K €IMHUM
MalHOBUN KOMILJIEKC, PO3MIIIEHI Ha TepUTOpii, Mo OulblIa, H>K ABTOHOMHA
Pecniy6uika Kpum, ogna o6nacte, micto Kuis un CeBacromnonby)/

A 0oTXe, OCKUTbKH MIAMPUEMCTBO € HEPYXOMICTIO, TO 3rigHo cT. 182 K
VYkpainu mae OyTu epkaBHa peecTpaliisi MpaB Ha HbOT'0, aJie Ha ChOTOAHIIITHIN
JIEHb Taka peecTpallis He MPOBAJIUTHCS, a JIMIIE JAEp>KaBHA PEECTpallisl THX
00’ €KTIB HEPYXOMOCTI, K1 BXOJASITH 0 MO0 CKJIaay, - 3eMJIl, CIIOPY/[, Oy IUHKIB
TOIILIO.

To6To Ha  CbOroAHIIHIA  J€Hb HE  ICHye W  €IMHOrO
MPaBOBCTAHOBIIIOBAJILHOTO IOKYMEHTA Ha MiANPUEMCTBO, OCKUIbKH, HE MOXKHA
BBAKATU TaKUMHU JOKYMEHTaMH, aHI MOro ycTaHoBYi JOKYMEHTH (00 BOHU
MIATBEPIKYIOTh TPABOBUM CTaTyc IOPUAMYHOI OCOOM), aHi OyXrajaTepchbKi
JIOKYMEHTH, K1 He BCTAaHOBJIIOIOTH TIpaBo [4].

Sk BOauaeTncs 3 HopMH 4. 1 cT. 83 LIK Ykpainu ropuandti 0coOu MOXYTh
CTBOpIOBaTUCS Yy (opmi TOBapuCTB, YyCTaHOB Ta B IHUX (dopMax,
BCTAHOBJICHUX 3aKOHOM.

3rinio 3 4. 1 cr. 45 T'K Vkpainu manpueMHUUTBO B YKpaiHi

3IIHCHIOETHCS B OyAb-SIKUX OpraHizaliifHuX ¢popmax, neperdadyeHrux 3aKOHOM,
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Ha BUOIp MiANPUEMIIS.

Cy0'exTamMu rocrnoJaproBaHHs €: TOCIOAAPChKI OpraHizalii - IpUAHYHI
0coOM, CTBOpEHI BiNOBIAHO N0 L{MBUIBHOrO KOIEKCy YKpaiHu, JeprKaBHi,
KOMYHaJIbHI Ta 1HIII MiJIPUEMCTBA, CTBOPEHI BIAMOBIAHO 10 Iboro Konekcy,
a TaKOX 1HII IOPUAMYHI 0COOH, AK1 3[1MCHIOIOTh TOCTIOJAPCHKY JiSIIBHICTh Ta
3apeECTpOBaHl B YCTAHOBJIICHOMY 3aKoHOM Topsiaky (m. 1 4. 2 cr. 55 T'K
VYkpaian) [3].

Bignosigao g0 4. 2 ct. 83 IIK VYkpainu TOBapuCTBOM € Oprasizaiii,
CTBOpEHA HUISAXOM 00'eHaHHS 0ci0 (YYacHHKIB), sIKI MArOTh MPaBO Y4yacTi y
[bOMY TOBapHUCTBi. TOBapUCTBO MO€ OYTH CTBOPEHO OJIHIEIO OCOOOI0, SIKIIO
1HIIIE HE BCTAHOBJIEHO 3aKOHOM. ToBapucTBa MOAUIAIOTHCS HA MANPUEMHHULIbKI
Ta HeMANPUEMHUIIBKI [6].

3rinno 3 cr. 84 IIK VYkpainm ToBapucTBa, SKI 3IMCHIOIOTH
H1IPUEMHUIIBKY JISUTBHICTH 3 METOIO OJIEpKaHHS MPUOYTKY Ta HACTYMHOI'O
Horo posnoauly MiX y4acHUKaMH (TIANPUEMHUIIBKI TOBapUCTBA), MOXKYTb
OyTH CTBOpEH1 JIMIIE SIK TOCHOJApPChKi TOBapUCTBa (IIOBHE TOBAPHUCTBO,
KOMaHJUTHE TOBAPUCTBO, TOBAPUCTBO 3 OOMEXKEHOI ab0 10AaTKOBOIO
BIJIMOBIJATIBHICTIO, aKI[IOHEPHE TOBAPUCTBO) a00 BUPOOHMUYI KOONIEPATUBU U1
CUIBCHKOT'OCIIOAPChKI  KOOIMEPaTUBHU, CUIbCHKOTOCIOIAPChKI KOONEPAaTUBHI
00’ € HAHHS, 1110 J1I0Th 3 METOIO OJIepKaHHS TPUOYTKY.

BignoBimno g0 4. 1 cr. 113 Tocmomapcekoro konekcy YKpaiHw,
BIJIMTOBITHO JIO SIKOi MPUBATHUM MiJMPUEMCTBOM BU3HAETHCA MIAIPUEMCTBO,
IO Jli€ Ha OCHOBI MPHUBATHOI BJIACHOCTI OJHOTO a00 KUIBKOX TI'POMAaJIsiH,
1HO3eMIIiB, 0ci0 6e3 rpomajsHCTBa Ta Woro (iX) mpaili 4d 3 BUKOPUCTAHHSIM
HaliMaHOI Tpalli, a TaKoX MiJNPUEMCTBO, IO Jl€ Ha OCHOBI MPHUBATHOI
BJIACHOCTI Cy0 €KTa IOCMOIapIOBaHHS - FOPUAMYHOT OCOOH.

3aCHOBHMKOM MPUBATHOTO MIANPUEMCTBA MOKE OyTH OJIHa a00 JEKiIbKa
¢13uunnx ocid ABO onHa opuanYHAa.

Takum uymHOM, ['ocTIOmapChKUM KOACKCOM YKpaiHu TMepeadadyeHo
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O0OMEXKEeHHS 100 CKJIaly 3aCHOBHHUKIB IPUBATHOr'O MIANIPUEMCTBA, 3a00pOoHa
3aCHYBaHHSI TPUBATHOI'O MIANPUEMCTBA 3 YyYaCHUKAMHU IOPUAMYHHMH Ta
G13UYHUMH 0COOaMH.

Sx BOauaeThCcs, creliaJibHI HOPMATUBHO TIPAaBOBI aKTU JISTIbHOCTI
MPUBATHUX MIANPUEMCTB Ha TepUTOPili YKpaiHu BiACYTHI, (DAKTUYHO B1ICYTHS
Ta HE MICTUThH CHEIU(pIYHOrO PEryIIOBaHHS, NMPHU IbOMY iCHyBaHHsS HopM LK
ta 'K Ykpainu, siki Xo4 1 He B OBHIM Mipi, aje IJIKOM YiTKO PETyJII0I0Th Taki
dbopMH rocmoJaproBaHHs SK TOBapUCTBAa, BBa)Kalo, IO 3aCTOCYBAaHHS 10
MiJIPUEMCTBA 3aKOHOJABCTBA NPO TOBAPHUCTBA MOXIIMBE JIMILIE y BHUMAAKaX
HasIBHOI MTPOTaJIMHU 3aKOHY (aHAJIOT1sI MpaBa Ta aHAJIOT1sl 3aKOHY ).

[HCTUTYT aHanmorii 3aKoHy 1 aHaJNOr1i MpaBa NepBiCHO OyB TOKTPUHAIBHO
OOIPYHTOBaHMI 1 3aCTOCOBYBaBCS CyJaMH 3aJ0BrO0 JO YacTKOBOIO
BIJI0Opa)KE€HHS OO IHCTUTYTY B 3aKOHO/IABCTBI.

HeoOxiaHICTh 1HCTUTYTY aHaJorii (aHaJIorii 3aKOHY Ta aHAJIOril MpaBa)
BUILJIMBAE 3 TOr0, IO 3aKOH MPU3HAYEHUU [JI1 HOro 3acTOCyBaHHS B
HEBHU3HAYEHOMY  MalOyTHbOMY, aje 3aKOHOJaBellb, BCTAaHOBIIOIOUU
pEryJIOBaHHsS, HE MOXE OXOMHUTH BCl JKUTTEBI CHUTyallli, $SKI MOXYTb
BUHUKHYTH. 3a3Hauy€Hl BUCHOBKHM CTOCYIOThCS $IK MaTeplajJbHOro, TakK 1
MpoLeCyalbHOTO MpaBa.

Bianosigno go yactuau nepmioi ctatti 8§ IIK Ykpainu, gxio muBuUibHI
BITHOCMHU HE BperyiboBaHi IuM Kopekcom, IHIIMMU aKTaMHU IUBUIBHOIO
3aKOHOJaBCTBA a00 JIOTOBOPOM, BOHHU PETYJIIOIOTHCS TUMU MPAaBOBUMU
HopMaMmu 11boro Kozekcy, 1HIIMX akTiB LHMBUIBHOIO 3aKOHOAABCTBA, IO
PEryIIOI0Th MOAIOHI 32 3MICTOM LIUBUIBHI BITHOCUHU (QHAJIOT1 3aKOHY ).

Cyn 3acTocOoBy€ aHAJOril0 3aKOHY 1 aHAJIOTiI0 TMpaBa TOAl, KOJIW Ha
NEepeKOHaHHs CyAy I[E€BHI BIJHOCMHM MaiOTh OyTH BperyJibOBaHi, aie
3aKOHOJJAaBCTBO TAaKOI'O PEryJIOBaHHS HE MICTUTh, BHACIIAOK 4YOro HasiBHA
MporajruHa B 3aKOHOJJABUOMY PETYJIIOBaHHI [7].

CYJIOBi OpraHn y BHIIAAKY HasIBHOCT1 NporajiiH 'y 3daKOHOAaBUYOMY
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pEryJOBaHHI MPUBATHUX MIANPUEMCTB, SIKI TOTPIOHO 3alIOBHUTH, MOXKYTh IIPH
BUPIIIEHH] CIIOPY 3aCTOCYBAaTH OKPEM1 HOPMH 3aKOHOJIABCTBA, K1 PETYJIIOIOTh
JISUTBHICTh TOCMOAAPCHKUX TOBAPUCTB y MOAIOHMX 3a 3MICTOM BIJHOCHHAX,
BUKJIIOYHO 33 QHAJIOTI€I0 3aKOHY, SIKIIO Take 3aCTOCYBaHHS HE CYINEpPeuUuThb
MOJIOKEHHSIM CTaTyTiB IIUX MPUBATHUX MIAIPUEMCTB.

Bepxosauit Cyn y cBoiii nocranoBi Bin 13.11.2019 poky y cmpasi
Ne 904/242/19 3a3Hauvae, 1m0 MPaBOBIIHOCUH, SKI BUHHUKAIOTH y HISIIBHOCTI
MPUBATHUX MIAMPUEMCTB 32 aHAJIOTIEI0 MOXKYTh 3aCTOCOBYBATHUCS MOJOKEHHS
3akony Ykpainu «IIpo ToBapuctsa 3 00MeKEHOIO BIAMOBIIATBHICTION, alle 3a
YMOBH, 1110 Il TPABOBIAHOCUHHU HE BPETyIbOBaHI B YCTAHOBUMX JOKyMEHTaX
mianpueMcTBa [8].

3aKoHOJaBellb BCTAHOBIIOE, IIO0 MailHO, HAaO0yTe MOJAPYXOKAM 3a dYac
U0y, HaJICXKHUTh APYXKUHI Ta YOJIOBIKOBI Ha TpaBl CHUIBHOI CYMICHOI
BJIACHOCT1 HE3aJIEKHO B1Jl TOr0, IO OJUH 3 HUX HE MaB 3 MOBAXKHOI IPUYMUHU
(HaBYaHHS, BEJIEHHS JOMAIHbOTIO IOCIOJAPCTBA, OIS 3a IIThbMU, XBOpoOa
TOII[0) CAMOCTIMHOTO 3apO0ITKY (0X0AY).

Oxkpim Toro crarta 60 CiMelHOro KoJIeKCy YKpaiHU TOBOPUTh, MIO
BB@)XAEThCSA, IO KOXXHA piy, HaOyTa 3a dYac 0UTIO0Y, KpiM pedei
IHAMBIAYaJIbHOIO KOPUCTYBaHHS, € O0'€KTOM IIpaBa CHUIBHOI CYMICHOI
BJIACHOCTI MOAPYXKA [9].

Crarrs 368 uBiibHOTO KOAEKCY YKpaiHU BU3HAYAE, 10 MaltHO, HA0yTe
B pe3yJbTaTi CIUIbHOI Ipalll Ta 3a CIHUJIbHI POMIOBI KOIITH YIEHIB CIM', €
iXHBOIO CHUIBHOIO CYMICHOIO BJACHICTIO, SKIIO IHIIE HE BCTAHOBJIEHO
JIOTOBOPOM, YKJIaJIEHUM Yy TUCBbMOBIH hopmi [6].

Crarrs 61 CiMmeiltHOro Kojekcy YKpaiHU 3arajioM KOHKPETH3yeE Ta
BOJHOYAC Y3araJibHIOE 1€ TTOJI0KEHHS 1 3BYYUTh TaK: 00'€KTOM IpaBa CIiJIbHOI
CYMICHOI BJIACHOCT1 TIOAPYX XK1 MOKe OyTu OyIb-siKe MaiHO, 32 BUHSTKOM
BUKJTIOUEHOT0 3 IUBUIBLHOTO 000poTy [9].

Crarts 62 CiMelHOro Kojekcy YKpaiHu TOBOPHUTb, IO SIKIIO OAMH 13
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MOJIPY>K3Ks CBOEIO Mpariero 1 (a0o) komramMu OpaB y4acTb B yTpUMaHHI MaifHa,
HAJIEXKHOI'0 APYroMy 3 MOJAPYKKS, B YIPaBIiHHI UM MailHOM 4M JTOTJISAI1 32
HUM, TO J0Xia (TMPHUILIIA, AUBIAEHIN), OJAEpKaHUN BiJ IILOIO MaiiHa, y pasi
CIIOpY 3a pIIMICHHSIM CyJIy MOXe OyTH BU3HAHUN 00'€KTOM TpaBa CHiIBHOI
CYMICHOI BJIacHOCTI monpyxoks [9]. ToOTo, SIKIIO MiAMPUEMCTBO HAJICKHUTH
OJTHOMY 13 TIOJPYXXKS, TO MPaBO HAa YACTUHY MPUOYTKY BUHUKHE Y IHIIOTO Y
pa3i BHECEHHsI YAaCTKM KamiTaly 4YM IHIIMX aKTUBIB y CTaTYTHUU (DOHJ IIOrO
HIJIPUEMCTBA 1 € PaKTUYHI T0Ka3U I[HOTO.

[{uBUIbHUN KOJEKC TOBOPUTH MPO TE, 10 MaiHO, Ha0yTe B pe3yJbTaTi
CIUTBHOI Ipalli Ta 3a CHUIbHI TPOIIOBI KOIITH WIEHIB CIM', € IXHBOIO CIIJIbHOIO
CYMICHOIO BJIACHICTIO, SIKILIO 1HILIE HE BCTAHOBJIEHO JOTOBOPOM, YKIIAJEHUM Y
nucbMoBIH popmi. [y pas3i BUIUTYy 4acTKH 13 MaiiHa, 110 € Y CIUIbHIA CyMICHIN
BJIACHOCTI, BBAXKAETHCS, LIO0 YAaCTKM KOXXHOTO 13 CHIBBJIACHUKIB Yy IpaBl
CHUIBbHOI CYMICHOI BJACHOCTI € pIBHUMH, SKIIO I1HIIE HE BCTAaHOBIIEHO
JIOMOBJICHICTIO MK HUMH, 3aKOHOM a00 PIIlIEHHSM CY[y.

MarepianbHy OCHOBY AiSTIBHOCTI MIAMPUEMCTBA CTAHOBIIATH BUPOOHUYI 1
HeBUPOOHUY1 (POH]IM, a TAKOXK 1HIII IIIHHOCTI, BAPTICTh AKUX BIJOOPAKAETHCS
B CaMOCTIMHOMY OanaHCi MIANPUEMCTBA; JKepenamMu (OpMyBaHHS MaiiHa
MIJIPUEMCTBA €: TPOLIOBI Ta MaTeplaibHI BHECKHM 3aCHOBHUKIB; JOXOJH,
oJlepKaHl B peaiizallii MpoAyKIlii, MOCIyT, IHIIUX BHUJIB TOCIOJAPCHKOT
JISIBHOCTI; JIOXOAM BiJl ILIHHMX TMAarepiB; KpeauTh OaHKIB Ta 1HIIMX
KpeIUTOPiB; KaliTaJIbHI BKJIQJCHHS 1 TOTaIlii 3 OI0/KETIB; MaifHO, IpU0aHe B
IHIIMX Cy0’€KTIB  TOCMOAApIOBaHHS, OpraHizamiii Ta TrpoMaasH Yy
BCTAaHOBJICHOMY 3aKOHOJIaBCTBOM IMOPSIKY; 1HIIN JKepena, He 3a00poHeH1
3aKOHOJAaBCTBOM YKpaiHM (YaCTUHU mepiia, apyra ctarti 66 I'ocrionapcskoro
KOZIeKCy YKpaiHu).

Bknang no cratytHoro kamitady Ta BHUAUIEHE 13 CHUIBHOI CYMICHOI
BJIACHOCTI MOJPYXOKS MaHO (KOIITH) NEPEAAIOThCS Y BIACHICTh IPUBATHOIO

nianpueMctBa. Binmosinno g0 [uBiapHOrO KOJIEKCY YKpaiHU MiANPUEMCTBO €
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€IMHUM MAaWHOBUM KOMILJIEKCOM, III0 BUKOPUCTOBYETHCA ISl 3A1MCHEHHS
MIJIPUEMHMIIBKOT  TISJIBHOCTI; 10 CKJIaay MIANPUEMCTBA SIK  €IMHOIO
MaiHOBOTO KOMIUIEKCY BXOISATh yCl BUAM MaiiHa, MpU3HAY€HI IS Horo
TISTBHOCTI, BKJTIOUAKOYH 3€MeNTbHI TUISSHKHU, OyaiBIi, CIIOPYIH, YCTaTKyBaHHS,
IHBEHTap, CUPOBUHY, NMPOAYKIIil0, IpaBa BUMOTH, OOprU, a TaKOX IpaBO Ha
TOProBeJibHY MapKy a0o iHIIEe MO3HAYeHHS Ta 1HII MpaBa, SKIIO 1HIIE HE
BCTAHOBJIEHO JIOTOBOPOM a00 3aKOHOM; MIANPUEMCTBO SIK €UHUN MalHOBUI
KOMIUJIEKC € HEPYXOMICTIO; MIANPUEMCTBO a00 HOro yacTMHAa MOXYTh OyTH
00’€KTOM KyHiBJI-IPOJAXYy, 3aCTaBU, OPEHAM Ta 1HIIHUX MPaBOYUHIB.

[IpuBaTHe mnignmpueMcTBO (a00 HOro YacTuHa), 3aCHOBAaHE OJHUM 13
MOJIPYXOKsA, - II€ OKpeMHil 00’€KT MpaBa CHUIBHOI CYMICHOi BIJIACHOCTI
MOJIPYXOKsA, 0 SIKOrO BXOIATH YCl BUJIM MaifHa, y TOMY YMCII BKJIAJI [0
CTaTYTHOI'O KaImiTally Ta MaitHO, BUJIIJIEHE 3 iX CHUIBHOI CyMICHOT BJACHOCTI.

[Tomin maiina, sike € 00’€KTOM IMpaBa CHIILHOI CYMICHOI BJIACHOCTI
MOAPYXKAKS, 3MAIMCHIOETBCS MHUISAXOM BHJUICHHS HOro B HaTypi, a y pasi
HEMOJUIBHOCTI MPUCYJIKYETHCSI OJHOMY 3 TMOAPYXOKS, SKIIO 1HIIE HE
BU3HAYEHO JIOMOBJICHICTIO Mi) HHMH, a00 peai3yeThCcsl uYepe3 BUILIATY
IPOIIOBOI YU MaTepialibHOI KOMIIEHCallli BAPTOCTI HOr0 YaCTKH.

[IpuBaTHe mnigmpueMcTBO (a00 MOro YacTuHa), 3aCHOBaHE OJHUM 13
MOJIPYXOKsA, - II€ OKpeMHil 00’€KT MpaBa CHUIBHOI CYMICHOI BIJIACHOCTI
MOJIPYXOKsA, JI0 SKOrO0 BXOASATh yCl BUAM MaifHa, BKJIIOYAIOYM BKJIAJ [0
CTaTYTHOTI'O KaIiTally Ta MaitHO, BUJIIJIEHE 3 iX CHUIBHOI CyMICHOT BJACHOCTI.

[lonpyxoks, sKe CHUIBHO 3aCHYBaJIO MIAIPUEMCTBO, Ta Ma€ HaMip
NOJIUIMTA MaWHO NIANPUEMCTBA MICHS PO3JTYyUYEHHS MAaTHME TpPaBO Ha
BUJIIJICHHS! PIBHUX YaCTOK IILOT'O MiJIMIPUEMCTBA, SKILO 1HIIE HE BCTAHOBJICHO
3aKOHOM YH JJOMOBJICHICTIO M HuUMH [10].

To6To 'y BUNaAKy BIJICYTHOCTI  BpETyJIOBaHHS  yCTaHOBYMMU
JOKYMEHTaMH MPAaBOBIIHOCHH MPHUBATHOTO MIANMPUEMCTBA MiJl Yac PO3IIISIAY

CIIOP1B YYACHHUKIB MIJIPUEMCTBA MA€ 3aCTOCOBYBATUCS «aHAJIOT1s 3aKOHY» PO
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TOBapUCTBa 3 OOMEKEHOI BIAMOBIAAIBHICTIO TIPHU IIbOMY OOOB’SI3KOBO Mae
OyTH BCTaHOBJIEHO BIJCYTHICTb BpEryJIOBaHHS CIIPHUX MPABOBIIHOCUH
YCTaBHUMU JOKYMEHTAMH.

Y Bunmaaky moAuUly MailHa TMOAPYXKS, BIIACHUKIB TMPUBATHOIO
H1JIPUEMCTBA, TOPSAIOK MOAUTY SIKOT'O IOCUTh YITKO BPEryJIbOBaHO CIMEHHUM
Ta LMBUIBHUM 3aKOHOJIaBCTBOM, 3aCTOCYBaHHS AaHAJIOTiI 3aKOHY MOMKIIUMBE

JIMIIIE Y BUMAJKY BIICYTHOCTI OyAb-IKUX YCTaBHUX JOKYMEHTIB B3arali.
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CBOCPIIHICTh IPOBAJKEHHS 3
PO3IJISIY 3ASIBU ITPO NOBEPHEHHS
JUTUHU ABO PO 311IICHEHHS LOJ0
HEI IIPAB JOCTYITY HA MIJCTABI
MI)KHAPOJHOI'O JOTOBOPY
PECITYBJIKUA KABAXCTAH

Yepneza B. M.,

npoghecop kageopu npueamuo2o npasa
Kuiscvkoeo nayionanbno2o eKOHOMIYHO20
VHIgepcumemy

imeni Baouma I'emvmana,

OOKMOP IOPUOUYHUX HAVK, OOYEeHM

He3Bakarouu Ha Te, 1110 TUTaHHS PO IPOBAIKEHHS 3 PO3IJISALY 3asBU PO
MOBEPHEHHSI IUTUHU a00 MPO 3/A1MCHEHHS 00 HEl TpaB A0CTYyIy Ha MiACTaBl
MDKHapogHoro noroopy PecnyOnmikum Kazaxcran € axkTyanbHuUM, yBara
HAyKOBOT'O CEpEJIOBUINA € HEIOCTaTHhOI. TOMY OKpECII€HHS CBOEPIIHOCTI
MPOBAIKEHHS 3 PO3TJISAY 3asBU PO MOBEPHEHHS IUTUHU 200 TPO 31HCHEHHS
I0JI0 HET MpaB JOCTYIy Ha MiJCTaBl MbKHApoAHOro norosopy PecmyOmiku
KazaxcraH, € MeTOI0 11i€] HAyKOBOi PO3BIIKH.

[lonaitnepiie AOUIIBHO PO3TJASHYTH MUTAHHSA MPO MOJAHHS 3asBH MPO
MOBEPHEHHSI IUTUHU a00 MPO 3/A1MCHEHHS IOA0 HEl MpaB A0CTYyIy Ha MiACTaBl
MDKHApPOJIHOTO JIOroBopy, patudikoBanoro Pecny6miikoro Kaszaxcran (ct. 392
LIIKPK) [1]. 3asBa npo nmoBepHEHHsI HE3aKOHHO MepeMilieHoi B PecnyOmiky
Kazaxcran a60 yrpumyBaHoi B PecriyOumimi Kazaxctan nutunu abo 311iCHEHHS
I0JI0 TaKOi AUTHHHU TpaB AOCTYNYy Ha MIJCTaBl MIKHApOIHOTO JIOrOBOPY,
patudikoBanoro PecmyGmiikoro Kazaxcran (mami — 3asiBa Mpo TMOBEPHEHHS

JTUTUHU a00 MO 3A1MCHEHHsI MpaB JOCTYILY), TOJAEThCSI 0 CyAy OaThbKOM,
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Matip’10 abo 1HIIOK 0CO00I0, sIKa BBAXkAE, 110 BIAMOBIIaYEM MOPYIIEHO HOTO
npaBa OMIKA YW TpaBa AOCTyNy, a00 MOJAEThCA 1O CYAY MNPOKYPOPOM.
Bignogsiguo 10 4. 2 c1. 392 IIIKPK 3asBa npo nmoBepHEeHHSI AUTHHU ab0 MPO
3M1MCHEHHS IOAO0 Hei MpaB JJOCTYIy IIOJAEThCSA JO CIEI1a]i30BaHOIO
MDKPallOHHOTO CyAy y cIpaBax HEMOBHOJITHIX. SKIIo Micue nepeOyBaHHS
IUTUHY Ha TepuTopii PecniyOniku Kazaxcran HeBiioMe, 3asBa PO MOBEPHEHHS
IUTUHU a00 TMpo 3AIHCHEHHA TMpaB JOCTYNy IMOAAETbCS A0 CYAY,
BcTaHoBiaeHOro 4. 2 cT. 392 HIIKPK, 3a ocTaHHIM BIJOMHM MiCIIEM
nepeObyBanHs nutuHu B PecnyOmimi Kaszaxctan abo 3a ocTaHHIM BiOMHUM
MicIleM TpoKHMBaHHs BiamoBigada B PecmyOumimi Kazaxcran. Y pasi 3miHu
MicIsl iepeOyBaHHS IUTUHM 3asBa MPO MOBEPHEHHS JUTUHU a00 3/1MCHEHHS
I0JI0 Hel IpaB JOCTYIY MiJJIsrae po3riisaly CyAoM, SIKUM NMpUNHAB 3asBY 10
CBOT'O MPOBAKEHHA 3 JIOTPUMAHHIM YCTAaHOBJICHUX IMPaBUJ MIACYAHOCTI. Y
3asiBl PO MOBEPHEHHS TUTUHU a00 31MCHEHHS LI0J10 HET MpaB JOCTYIy Mae
OyTH 3a3HAYEHO, 10 TaKa BUMOTa Mpea’ ABISETHCS Ha MiACTaBl MIXXHAPOIHOT O
noroBopy, patudikoBanoro Pecrny6iikoro Kazaxcran.

HactynmHuMm € mutaHHsS Npo MOPSAOK PO3IJISAY 3asiB MPO MOBEPHEHHS
IUTUHU a0o0 3A1iiCHEeHHs 1040 Hei mpaB aoctymy. CrnpaBu 3a 3asiBaMu PO
MOBEPHEHHSI IUTUHU a00 MPO 3A1MCHEHHS IOA0 HEl TpaB AOCTYIy Ha MiACTaBl
MDKHApOJHOTO J0roBopy, patudikoBanoro PecmyOmiikoro Kazaxcran (nmami —
cIpaBa MpO MOBEPHEHHS AWTHHH a0o0 Mpo 3A1MCHEHHS MpaB JOCTYIY),
PO3TIISAJAIOTECS Ta BUPINIYIOTHCS 32 3arajlbHUMHM IpaBUJIaMU TO30BHOIO
MPOBAKEHHS 3 OCOOJIMBOCTSIMHU, BCTAHOBJICHUMH MI>KHAPOJHHUM JTIOTOBOPOM,
patudikoBanum Pecmy6miikoro Kazaxcran, 1 po3aimom 51 IITKPK.

[ikaBuM y IpakTUYHIN TUIOLUIMHI € MUTAHHS NPO 3a0e3MeUeHHs T030BY B
koHTekeTi mpunuciB ct. 394 HIIKPK. V HeoOXinHuX Bumajgkax, mopsa 3
IHIIMMH 3aX0JaMU IIOA0 3a0e3MedYeHHs MO30BY, CYIJs MOXKe 3a00pOHUTH
BIIMOBiAa4y 10 HaOpaHHS 3aKOHHOI CHJIM PIIIEHHAM CyAy Yy CIpaBi MIpo

IMOBCPHCHHA IUTHUHU abo Ipo BHiﬁCHCHHH npaB OJOCTYIIY 3MIHIOBaTH MiCI_Ie
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nepeOyBaHHS JIUTHUHM Ta THUMYAacOBO OOMEXWUTH ii BWI3n 3 PecmyOumiku
Kazaxcras.

Takorw, mo BuMarae yBaru, € 3aboponHa Hopma I[IIKPK (ct. 395).
O6’eHaHHs KUTBKOX MO30BHUX BHUMOT, 33 BHUHSTKOM BHUIAAKy 00’ €IHAHHS
MO3UBa4eM BHUMOI' IIOJI0 TMOBEPHEHHS JBOX 1 OUIbIIe JiTed, HE3aKOHHO
nepeminieHnx g0 PecnyGmiku Kaszaxcran abo yrpumyBanux B PecmyOmiii
Kazaxcran, abo mpo 371iCHEHHs 1040 ABOX 1 OUTbIIE JITEH MpaB JOCTYIy Ha
MiJCTaBl MDKHApOAHOTO JOroBOpY, patudikoBaHoro Peciy6ikoro Kazaxcran,
Ta Mpej’ IBJICHHS 3yCTPIYHOrO MO30BY Y CIpaBi PO MOBEPHEHHS JUTUHU 200
3/IICHEHHSI MPaB JIOCTYITYy HE J0MYCKaIOThCS.

SIki 3aKOHO/ABYI IIpaBUiIa PO3TJIISAY 3asBH PO MOBEPHEHHS AUTHHU 200
3niiicHeHHs 11070 Hei mpaB goctyny B Pecny6mimi Kazaxcran? 3asBa mpo
MOBEPHEHHS TUTUHU a00 MPO 3/IMCHEHHS MpaB JOCTYITy PO3IIISIAETHCS: a) 3
000B’SI3KOBOIO YUYAaCTIO OpraHy OMIKU Ta MIKIyBaHHS; 0) Cy/10M Y CTPOK, L0 HE
MEPEBUIILY€E COPOKa ABOX JAHIB 3 JHS NMPUUHATTA 3asBU CYJIOM, BKJIIOYAIOUU
CTPOK Ha TMIJrOTOBKY CHOpaBH [0 CYJAOBOI'O pO3MJSAY Ta CKIIaJaHHA
MOTHBOBaHOr o pimeHHs (cT. 396 LITKPK).

HactynHum € nuTaHHS Npo pIMIEHHS CYyAY y CIpaBl MPO MOBEPHEHHS
TUTUHU ab0 mpo 3aikcHeHHs npas goctymy (ct. 397 LIIKPK). Pimenns cyny
y chopaBl TpO TMOBEpPHEHHS Ha MIACTaBl MDKHAPOJHOTO JIOrOBOPY,
patudikoBanoro PecnyOmiikoro KazaxctaH, HE3aKOHHO NEPEMIIIEHOI [0
Pecny6niku Kazaxcran a6o yrpumyBanoi B PecriyGoini Kasaxctan nutunu mae
BIJIMOBIJATH  BCTAHOBJIEHMM  3aKOHOJABYMM  BHMOraM Ta  MICTUTHU
OOTpyHTYBaHHSI HEOOXI1AHOCTI MOBEPHEHHS JUTHUHU JO JEP>KaBH MOCTIHHOTO
MPOKUBAHHS BIJATMOBIIHO 10 JOrOBOpoM, patudikoBaHuM Pecny6iikoro
KazaxcraHn, mopsilok MOBEpHEHHSI JUTHHU, BKa3iBKY Ha PO3MOILI CYIOBHUX
BUTpAT Ta BUTPAT, MOB’A3aHUX 13 MOBEPHEHHSM JUTHHH, a00 OOTpYyHTYBaHHS
BI/IMOBM Yy TIOBEpHEHHI JWTUHM JO JEpXkaBU TMOCTIHHOTO MPOKUBAHHS

BIJIMOBIAHO /10 MDKHapoAaHOTo fgoroBopy Pecny6niku Kazaxctan Ta Bka3iBKY
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Ha pO3MOJLI CyJIOBUX BUTpaT. PillieHHs cyay y cnpaBi npo 3A1HCHEHHS 100
JUTUHH, HE3aKOHHO nepeMiiieHoi 1o Pecriy6niku Kazaxcran abo yrpumyBaHoi
B Pecniy6uini Kazaxcran, npaB goctyny Ha mifIcTaBl MIXKHapOIHOTO JIOTOBOPY,
patudikoBanoro PecnyOmikoro Kazaxcran, mMae BIAMOBIZATH BCTaHOBJICHUM
3aKOHOJJaBYMM BHUMOTaM Ta MICTUTH OOIPYHTYBaHHS 3/1MCHEHHS MO3MBavyeM
MpaB JOCTYIy 10 BIAMOBIAHO J0 MIXHAPOJHOT'O JOTOBOPY, paTU(PiKOBAHOTO
Pecny6nikoro Kazaxcran, 3aXo/iB 111010 3a0€3MeUeHHs 311CHEHHS T03UBaYEM
npaB JOCTYIy, BKa3iBKy Ha pO3MOJAUI CyJOBHX BHUTpaT ab0 OOTpyHTYBaHHS
BIJIMOBH Yy 3/1IICHEHHI MpaB JOCTYITy BIAMOBIAHO A0 MIKHAPOIHOTO 1I0IOBOPY,
patudikoBanoro Pecmy6inikoro KazaxcrtaH, Ta Bka3iBKy Ha pO3MOJLI CYJOBUX
BUTpAT.

BumararoTs yBaru nuTaHHs Ipo CTPOKH: a) MOJIaHHSA aNesIIHHUX CKaprT,
KJIOMOTaHHS MPOKYpOpa Ha PIllIEHHs CyAy Yy CHpaBl MpPO MOBEPHEHHS IUTHUHU
a6o mipo 3aiiicienHs npas poctyny (ct. 398 LIIKPK); 6) po3rnsay crnpaBu B
cyai anensmiiinoi iHctaHiii (ct. 398 LIIKPK); B) momanHs Ta po3risay
MPUBATHOI CKApr, KJIOMOTAaHHS MPOKYpOpa Ha yXBally CyAy 3a 3asBOIO IPO
MOBEPHEHHSI TUTHHU a00 Mpo 31iicHeHHs mpaB goctymy (c1. 399 LIIKPK).

AnensuiiiHi cKapri, KJIONOTaHHS MPOKYpopa Ha PIllIEHHs Cyly Y CIpaBi
PO MOBEPHEHHSI TUTUHU a00 Mpo 3A1MCHEHHS MpaB JOCTYNY MOXYTb OyTH
nojiani npotsarom 10 HIB 3 IHS yXBaJIeHHs PILIEHHS CYly B OCTATOYHINA (OpMI.
CrnpaBa mpo MOBEpHEHHS NUTUHU a00 Mpo 3MAIWCHEHHS NpaB JOCTYIy, IO
HaJINIIA 32 anesSuiiHOI CKaproko, KIOMOTaHHS MPOKYpPOpa PO3TIIsIA€ThCS
y CTPOK, 1110 HE MEePEBUIILYE OJHOTO MICSALS, 3 IHA HOTr0 HAJAXOIKEHHS 10 CYLy
aneJsIiiiHol 1HCTAHIII].

3rigro 3 4. 1 c1. 399 HIIKPK Ha yxBany cyay 3a 3asBOIO PO MTOBEPHEHHS
OUTUHU a00 Mpo 3MIMCHEHHS MpaB JOCTYIy MOXe OyTH MojJaHa MpUBaTHA
CKapra, nofaHo KJIOMNOTaHHS IMPOKYpPOPOM MPOTATOM JAECITH poOOUYUX JIHIB 3
IHS TIOCTaHOBJEHHS yxBaiu. [IpuBaTHa ckapra, KJIONMOTaHHS MPOKYpopa,

3a3HaueHi y 4. 1 ct. 399 HITKPK, posrasnarotecs He mizHime 10 podounx nHIB
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3 JIHA Mepeayl CpaBy 0 anessauiiHol 1HCTaHLIi.

3aBepiasbHUM € TUTaHHS PO HAJCUIIAHHS KOIIH CYJTIOBUX IMTOCTAHOB (CT.
400 LIIKPK). Komii yxBan cyny npo BiAMOBY B MPUIHSATTI, PO MOBEPHEHHS,
PO 3AJIMUIECHHS 3asiBU MPO MOBEPHEHHS JUTHUHU a00 Mpo 3a1HCHEHHS MpaB
goctyny 0e3 po3riisily, Mpo 3YNUHEHHS, IMOHOBIEHHA a0 MNPUIUHEHHS
MPOBAKEHHSI Y CHpaBl MPO MOBEPHEHHS AUTHHHU a00 MpO 3/1MCHEHHS IpaB
JOCTYITY, KOIis yXBaJIM, MOCTAaHOBJEHOI CYyJOM amnessAliiHOol 1HCTaHINi 3a
MPUBATHOIO CKaproro abo KIOMOTaHHS MPOKypopa Ha 3a3HAa4YeHl YXBalH Cyay
MepIoi 1HCTaHIli, HANpaBIsSIOTbCS HE IMI3HINIE HS, HACTYIMHOIO 3a JHEM
MOCTAHOBJIEHHA  BIAMOBIAHOT  YXBajd,  YIOBHOBaXEHOMY  Oprasy,
npuzHaueHoMmy B PecnyOmimi Kazaxctan 3amis 3a0e3nedeHHs BUKOHAHHS
3000B’s13aHb 32  MDKHapogHuUM jgoroBopoMm PecnyOnmiku  Kaszaxcran
(LeHTpanbHUM OpraH), a TaKOX J0 Cyay, Y MPOBAKEHHI SKOT'0 3HAXOAUTHCS
CIpaBa, MOB’si3aHa 31 CYNEPEUKOr0 MpO 1[I0 IUTHHY, SKIIO MPO TaKy CIpaBy
BIIOMO CyAy, AKUI mocTaHOBUB yxBaiy. Komii yxBan cyay 3a 3asBOIO Ipo
MOBEPHEHHS JUTUHU 200 MPO 3/11MCHEHHS MTPaB IOCTYITy BPy4alOThCs 3asIBHUKY
a00 HaJICUIAIOTHCA TOMY HE TI3HIIIE THS, HACTYITHOT'O 33 JITHEM ITOCTaHOBJICHHS
BIJIMOBIAHOT yxBaiu. Komii yxBai cyay y cripaBi PO MOBEPHEHHS TUTUHU a00
Ipo 3/A1MCHEHHS MpaB JOCTYIy HaJCHIIAIOThCS oco0aM, siKi OepyTh ydacTb y
CIpaBi, SIKII0O BOHU HE 3 SIBUJIMCS Ha CYJOBE 3aciaHHs, He Mi3HIIIe IHA,
HACTYMHOI'0 3a JHEM TMOCTAaHOBJEHHS BIANOBIAHOI yxBanu. Komii pimieHHs
Cylly y CIpaBi MPO MOBEPHEHHS NUTUHU a00 MpO 31MCHEHHS MpaB JOCTYILY
HAJICUJIAIOTHCS 0co0aM, siKi OepyTh y4acTh y CIIpaBi, aje He Oyl NpUcyTHIMU
B CyJIOBOMY 3acCiflaHHi, Ta LIEHTPAJIbHOMY OpraHy He Mi3Hille JHS, HACTYITHOIO
3a JHEM MNPUUHATTA DIIICHHS CyAy B OCTaToOuHii dopmi. Y pasi, KOO Y
3a3HAYeHill crpaBi NPUNHATO TOAATKOBE PIllIEHHS, HOTr0 KOMisl HaJCHIAE€THCA
ocobawm, siKi 0epyTh ydacTb y CIpaBi, Ta IIEHTPAIbHOMY OpraHy He Mi3HIIlIe THS,
HACTYMHOT'O 3a JHEM NPUUHATTS AoAaTKoBoro pimeHHs. Ilicis 3akiHyeHHS

CTPOKY Ha aressiliiiHe OCKap)KeHHs, SKIIO PIIIeHHS CyAy y CHpaBl Mpo
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MOBEPHEHHS JUTHUHU a00 MpOo 3/1MCHEHHS MpaB JIOCTYIy He OyJI0 OCKapKeHO,
KOIisl pIIIEHHS, 10 HAaOpaJlo 3aKOHHOI CHUJIM, HAJCWIAETHCA LIEHTPATbHOMY
Oprany 1 10 Cyny, KWW NPUIMHUB IPOBAKEHHSA Yy CIpaBl, MOB'S3aHid 31
CIIOPOM TIPO 10 JUTUHY, SKIIO PO TaKy CIpaBy BIIOMO CYIy, SIKMi YXBaJuB
pimenHs. Konist anensiniiHOro yxBajid y CIipaBi Mpo MOBEPHEHHS IUTUHU a00
po 3AIMCHEHHS MpaB JOCTYNMY Yy TPUACHHUN CTPOK 3 JHS MOCTAHOBJICHHS
HaIpPaBISIETHCS LEHTPAIIBHOMY OpraHy Ta 10 CyJly MepIIOi YU APYroi IHCTaHIIIi,
y TMPOBAJKEHHI SKOro rnepedyBae crpaBa, IMOB’si3aHa 31 CIOPOM MPO IO
JUTHHY, SIKIIO PO TaKy CIpaBy BIAOMO CYAY, SIKUW MOCTaHOBUB yxBaiy. Komis
yXBaJld CyAy MpO pO3’SICHEHHS PIIICHHS CyIy Yy CHpaBl MpPO MOBEPHEHHS
JUTHUHHU a00 TPOo 3/11MCHEHHSI MPaB IOCTYITY HAJCUIAEThCs 0cobaMm, siki 0epyTh
y4yacThb y CIIpaBi, ajie¢ He OyJM MNpPUCYTHIMU B CYJIOBOMY 3acCiJlaHHI, Ta
LEHTPAJIbHOMY OpraHy He Mi3Hille JHs, HACTYIHOI'O 3a JIHEM IOCTaHOBJICHHS
BIJIMOBIAHOT YXBaJIH.

3BakatoyM Ha TOTY)KHUH TMOTEHIla]l KOMIIApAaTUBHUX pO3BIIOK 3
LIUBUIBHOTO MPOLIECYATbHOr 0 IPaBa, YKPATHCHKUM YUEHUM PE30HHO 3BEPHYTHU
yBary Ha CBITOBHU JTOCBIJ MPOBAJKEHHS 3 PO3MIISAY 3asBU MPO MOBEPHEHHS
TUTUHA a00 mpo 3IIMCHEHHS 100 Hel MpaB JOCTYIy Ha IiJICTaBl

MDKHapOIHOTO JOTOBOPY.

CIIMCOK BUKOPUCTAHUX JI’KEPEJI

1. Kazakcran PecnyOnukachiHblH A3aMatThiK ic kyprizy koaekci. URL:
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IMMPABOBI ACIIEKTU IH®OOPMOBAHOI
3rOJ1 MALIEHTA ITPH ®I3UYHIN
TEPAIIII B YKPAIHI

CaBuenko B. M.

O00KMOp MeOUHHUX HAYK, Npoghecop
3agidyeau kageopu Qizuunoi mepanii ma
epeomepanii

Kuiscvroeo cmonuunoeo ynisepcumemy

imeni bopuca I pinuenka

Opea JI. B.

O0OKMOp IOPUOULHUX HAVK, Npoghecop,
3a8idyeau Kageopu npusamuozo npasa
Kuiscvkoeo cmonuunoezo ynisepcumemy

imeni bopuca I pinuenka

Yepuera P. T.

OOKMOp IOPUOULHUX HAYK, 00yeHm Kagheopu
npaea

Misxcnapoonoz2o HayKo80-mexHiuHO20
VHIgepcumemy

imeni akademixa FOpia Byeas

[Ti7 iHpOopMOBaHOIO 30100 PO3YMIIOTh IPABOBY YMOBY, 33 JOTPUMaHHS
AKOI MOYKHAa CKa3aTu, 110 oco0a Haja—Jia 3rojly Ha MPOBEJACHHS NEBHUX i,
IPYHTYIOUUCh Ha aJIeKBAaTHIA OIHII W YCBIJOMJIEHHI (DaKTIB 1 MOXIJIMBHUX

HACJIIKIB.
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HopMatuBHO-nipaBOBUMHU akTaMu YKpaiHu, 30kpemMa L{MBUIBHMM KOZEKCOM
Vkpaiau [1], 3akoHoM VYkpainm «OCHOBHM 3aKOHOJABCTBA YKpaiHU IIpPO
OXOPOHY 310pOB’s1» [2], 3aKpITJICHO MPUHIIAI aBTOHOMIT Talli€HTa. 3HaYEHHSI
LOT'0 MPUHIUITY BaXKKO MEPEOLIHUTH, a>K€ BIMOBIIHO A0 HHOT'O MALIIEHT MA€e
paBo OTpUMATH 1H(OPMAILiIO0 PO CTaH CBOTO 3/I0POB’s, MEIUYH1 BTPYUYaHHS,
Kl MOXKYTb OyTH 31MCHEHI L1010 HbOTO, HaJaTH 1H(GOPMOBAaHY 3roAy Ha Iii
BTPYUYaHHS, YAaCTKOBO a00 IMOBHICTIO BIJIMOBUTHUCS BiJ MEIMYHUX MOCIYT,
CaMOCTIIHO 00paTH METO/IM JIIKYBaHHS, JIIKYBaJIbHUM 3aKi1a/ 1 IEPCOHAIBLHOT O
mikaps [3].

IIpaBo Ha iHpOpMyBaHHS TaIllEHTa TIPO CTaH CBOrO 3J0POB’A
nepea0ayeHo MKHApOAHUM Ta HalllOHAJBbHUM 3aKOHOIABCTBOM YKpaiHu. Y
BepecHi-nucronanl 1981 poky y Jlicaboni (Ilopryramis) BimOynack 34-ta
BcecBiTHs mMeanuHa acam6Guess mig 4ac akoi Oyno npuiiHato JlicaOoHCBKY
JEKJIapallio BiJHOCHO NIPaB MAIlIEHTIB, B sIK1 OYyJI0 3a3HAYEHO MPaBO Malli€HTa
MOTOAUTHCS 200 BIIMOBUTHUCSA BJ] JIIKYBaHHS MICIS OTpUMAaHHS 1HPOpMaLii BiJ
nikaps (iHdpopmyBaHHS nanieHTa) [4].
€Bponeiickka XapTis npas nauientiB 2002 poky BU3Ha4ae, 110 KOXXHA 0coba
(marieHT) Mae mpaBO JOCTYIY 10 Bcl€i iHQopMarlii, ska MOXe aath i
MOXJIMBICTh OpaTh y4yacTh y MNPUHHATTI pilieHb 10A0 ioro 3aopoB’s. La
iH(popMallis € 000B'I3KOBOIO YMOBOIO JIJISI OY/Ib-KOT MEIMYHOI MPOIETyPH Ta
JKyBaHHS, BKJIIOYAIOYM y4acTh y HAYKOBHUX JOCIIKEHHX [S].

Ha narionanbHoMy piBHI OyJIO NPUHHSTO Psii HOPMATUBHO-IIPABOBUX
aKTIB, fAKI 3aKpiMWIA OOOB’A30K MEIUYHMX MPAIiBHUKIB 1H(OOpPMYyBaTH
MaII€HTIB MPO CTaH 3JJ0POB’Sl Ta OTPUMYBATH 3TOAY Ha IPOBEICHHS JTIKYyBaHHS.
Tak 19 mucromama 1992 p. Oyno npuitHaTo 3akoH Ykpainu «OCHOBHU
3aKOHOJABCTBA YKpaiHM TIPO OXOPOHY 3J0POB’S», SKAW  3aKpilUB
000B’SI3KOBICTh 1H(HOPMYBaHHS MAlll€HTa Ta HAJAHHS 3TOAM JJIsl 3aCTOCYBaHHS
METO/1B JIIarHOCTUKH, PO IITAKTUKY Ta JIKyBaHHS [9].

Ha croroani Hakazom MinictepcTBa oxopoHu 3710poB’s Ykpainu Ne 110 Bin
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14 mororo 2012 poky (y pemakumii Ne 549 Big 8 cepnua 2014 poky)
nependayeHo  MOPSAJOK  3amoBHEHHS  (OpMH  TMEPBUHHOI  OOJIKOBOI
nokymeHnTaiii Ne 003-6/0 «IndopmoBana no0poBibHA 3rojla Malli€eHTa Ha
MPOBEJICHHS JIarHOCTUKM, JIIKYBaHHS Ta Ha MPOBEIEHHS omepamii Ta
3HEOO0NICHH [6].

Crarreto 31 «OcHOBHI mpaBa oci0 3 IHBAJNIJHICTIO MPU IPOBEICHHI
peabimitanii» 3akoHy Ykpainu «IIpo pealimiTaiiro oci® 3 1HBaJIIAHICTION
cepen 1HIUX mnependadeHe MpaBo oci0 3 I1HBAIIIHICTIO Ha OTPUMaHHS
iHdopmartii mpo cBOi MpaBa, OOOB'A3KH, YMOBU Ta (GOpMH 3A1HCHEHHS
peabumiTallifHUX 3aXO0JiB, a TaKOX IPaBO BIAMOBY BIJ peadlLTTALIMHUX
3axoxiB. IIpore mpaBo Ha iH(OpMOBaHY 3roAy Ta OOOB’S30K MEIUYHOTO
nepcoHany iH@opmyBaTu o0ci0, SKI HpoXoaiTh (Pi3uyHy peaduliTalio
3a3HAYEHUM 3aKOHOM He nependayeHo [7].

IndopmoBana 3rona namieHTa Ha IpoBeAeHHs (H13UYHOI Teparii TOBUHHA
OyTH 1OOPOBUIBHOIO JJI MAIl€HTa, 0OOB'SI3KOBOIO JJIs1 (PI3UYHOr0O TeparneBTa,
MICTUTH  KJIIOYOBI TOJIOXKEHHS TMPO YCBIJOMJICHHS TMALI€EHTOM  BCIX
XapaKTepUCTUK (1310TepaneBTUYHOrO BTpYUYaHHs, sike Oyje 3/11MCHEHO 100
HbOT'O; PU3MKIB Ta YCKIAAHEHb, SKI MOXYTb BHHUKHYTU NpU 3I1HCHEHHI
¢i310TepaneBTUYHOr0 BTPYUYAHHS; TOr0, LI0 HEIOTPUMAaHHS pPEKOMeHAAIlii
(GI3UYHOrO TepameBTa MOXE HECHPHUSTIMBO TO3HAYMTHCS HA CTaHl WOro
3JI0pOB’s; MICTUTH BKa3iBKY Ha Te, 1110 MAI[lEHT MaB MOXJIUBICTb 3a/1aTU Oy 1b-
AK1 TUTAHHS CTOCOBHO CTaHy CBOT'O 3/10pOB’s, 3ac00iB (p13MUHOI Tepamii, sKi
OyIyTh 3aCTOCOBYBATHCS ILI0JI0 HHOTO, TA OIEP’KAB BUUEPIIHI Ta 3p0O3yMiIl Ha
HUX BIJNOBiJI Ta BKa3iBKy Ha Te, IO MAalllEHT MaB JOCTaTHbO Yacy Ha
OPUUHATTS pilieHHs npo 3roay. IHdopmoBaHa 3roja naiieHTa MOBUHHA OYTH
oopmiiena B mucrMoBii hopmi [8].

[IpuHuun aBTOHOMIT Talli€eHTa 1 MEAWYHIM TMPaKTUIl OO0YMOBIIOE
HEOOXIJHICTh PErIaMeHTYBAaTH BIJTHOIICHHS Malli€eHTa 1 PI3MYHOro TepaneBTa

npu HajaaHHi nocayr 3 ¢izuyHoi Tepamii. lle BuMarae 3actocyBaHHS
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n0OpOBUTbHOI 1H(GOPMOBAHOI 3roau TaIlliEHTa Ha TMpoBeAeHHsA (I3UUHOT
Tepanii.

[IpaBoBa pernameHTallis aBTOHOMII HallleHTa P NPoBeAeHH1 (Pi3nYHOI
Tepamnii nmoTpedye BperyJiOBaHHs IpaBa MallleHTa Ha HaJlaHHA HOMY MOBHOI
1H(popMarlii Ipo npoBeeHHs (Pi3UYHOI Teparii, y3roJKEHHS Ta 3aTBEPKEHHS
nucbMoBOi  popmu  10OpOBLIBHOI  1HGOPMOBAHOI 3roJM TMAalllEHTAa Ha

MpoBeJIeHHs (PI3UYHOT Tepallii.
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MOPIBHSIJIBHUI AHAJII3
KPUIITOBAJIIOT TA EJIEKTPOHHHUX
I'POIIEN: FOPUJIUYHI ACIIEKTH

Ilempocan B. P.

mazicmp npasa,

Kepyrouuti napmuep TOB «Teppa
Meneosxcmenmy,

Bipmenisn

Ha cyuyacHomy erari po3BUTKY TpOIIOBOI CHUCTEMH B CBITI Ta B HalIii
KpaiHi
aKTyaJIbHUM MUTAHHAM 3JIMIIAETHCS IOPUAMYHUN CTATyC KPUMNTOBAIIOTH Ta
€JIEKTPOHHUX Tpoieid. BicyTHICTh KOHTpOMIO 3 OOKY Aep>KaBU 0OyMOBJIEHA
HEJIOCKOHAJIICTIO CUCTEMHU MPABOBOI'0 PETYJIOBAHHS CTaTyCy KpUIITOBAJIIOTU
Ta EJNEeKTPOHHMX rpomeid B YkpaiHi. Jleramizamiss Ta BU3HAHHS Cy4YacCHUX
IPOIIOBHUX KOIITIB MJIATIXXHUMU 3aC00aMH JO3BOJIUTH 3pOOUTH TaKUU MpoLEeC
OUIbII KOHTPOJIBOBAHUM Ta yperyiboBaHuM [l]. 3MIHM Cy4acHOro CBITY
CBIIYATh MPO T€, L0 JIIOJCTBO aKTUBHO BUKOPUCTOBYIOTH ycCi 3100yTkH 1T
chepu. B MaiiOyTHbOMY mamepoBi Tpolni OyayTh 3aMiHEHI Ha KOPHUCTh
CICKTPOHHUX a0o0 BipTyanbHuX. [7o0OaizamiifHi MPOIECH MOIUPEHHS
CYYaCHHUX I'POIIOBHX KOIITIB IPU3BEE 10 IPUUHSTTS € IMHOI CBITOBOI BaIIOTH,
KO0 MOXKE CTaTH caMe KPUIITOBAIIOTA a00 1HIIHUNA BUJI €JIEKTPOHHUX TPOIIEH
9y IU(PPOBUM AKTHUB.

[ToHsaTTss BIpTYadbHOI BalOTH (KPUNTOBAIIOTH) Ta EJIEKTPOHHUX
rpoliel 3HAYHO BIJIPI3HSAETHCS OAWH BiJ OJHOrO, XO4a iM HajeXaTh IMEBHI

noniOHi pucu. Ilig eJeKTpOHHMMH TpoLIMMa CIiJI PO3YMITH OJMHUILIO
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BapTOCTI, sika 30€pira€ThCsi Ha E€JIEKTPOHHOMY MPHUCTPOi, MPUUMAIOTHCS SK
3aci0 IaTexy IHIIUMU 0co0aMu, HIXK 0co0a, sika X BUITYCKAE, 1 € TPOIIOBUM
3000B’s13aHHSM I11€1 0COOM, 110 BUKOHYETHCS B FOTIBKOBIM a00 0€3roTiBKOBIN
¢dopMi. EnekTpoHH1 rpouii Ha BIAMIHY BiJl KPUOTOBAJIIOTH MalOTh NMPaBOBUMN
CTaTyC, 3aKOHO/AaBYO BU3HAYEHOI'O €MITEHTa, (PIKCOBaHY IIPONO3ULII0 Ta 3a
HUMU 3I1MCHIOETBCS PETYJIOBaHHS 1 HArjisJl Ta BUITYCKAIOTHCS BUKIIOYHO

OaHKOM.

SIK110 TOBOPUTH PO caMy (popMy, TO €JIEKTPOHHI Ipollll MOXKYTh OyTH
network-based, ToOTO BOHU € iHPOpMaIII€I0 BCEPEIUHI KOMIT IOTEPHUX MEPEX.
Inma ¢popma - card-based, ToO6TO BOHM MatOTh IPUB’SI3KY /10 MJIATIKHOT KAPTKH.

MoyxHa BHOKPEMHUTH MiABUIAN €-TPOIIEH MO aHOHIMHOCTI. TyT BOHH
OyBaroTh 3 000B’3KOBOIO BUMOI'0I0 Bepu(iKallii KilieHTa (IepcoHaIi30BaHi) 1,
BIJIMOB1HO, aHOHIMHI - Ti, SIK1 HE BUMAraroTh IMiITBEPI>KEHHS OCOOU.

MoskeMo BUAUIUTY BUAM B 3aJI€KHOCTI BiJ eMiTeHTa: fiat money (¢iaTHi,
TOOTO 1Ie 3BMYHI HaM BaJIOTH HAILIOHAJIbHOI ()IHAHCOBOI CHCTEMH, SIK TO
TpUBHS,
€BPO, J1071ap). AJsie B TOM caMuil yac OyBarOTh 1 €JIEKTPOHHI I'POIIi, SIK1 SBIATH
co0oro mpuBaTHy BTy (private currency). Illo e 3naunTh? Taka npuBaTHa
BaJII0Ta MOK€ OyTH BU3HAHA JIEP:KaBoIO, ajie 3 YCIM TUM MOTpedye oOMiHY Ha

JEpKABHY BaJIOTY.

Huzka Buenux, cepen sikux, Aposa K., Bonocosuu C. po3kpuBarouu CyTHICTb
MOHSATTA  «KPHUITOBAIIOTa», PO3TJANaId OCHOBHI  BIAMIHHOCTI  MIDXK
EJICKTPOHHUMHU TPOIIMMA 1 BIPTyaJIbHOIO BAJIIOTOIO Ta JOCHIIKYBaJIM JOCBIA
peryJIIOBaHHs KPUNTOBATIOT y 3apyOikHMX KpaiHax [1; 2]. [lesuyenko JI.,
BUBYAIOUM CYTHICTh Ta TMOPSAOK BigoOpakeHHS B OOJIKy omeparii 3
KPUIITOAKTUBAMH, 3alpOIOHOBYBaJia 3A1MCHIOBATH MOro 3a JIOMOMOIOKO

MDKHAapOJHUX CTaHAapTiB (¢iHaHcoBoi 3BiTHocTi [3].TapacoBa Ta iHmIl
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BUKOPUCTOBYIOTh ~ CTOXAaCTUYHI ~ MOJENl Uil TPOTHO3YBAaHHS  KypcCy
KPUIITOBATIOT. ABTOpPHM HAarojomylOTh Ha HEOOXIIHOCTI NpPe/CTaBICHHS
MEBHUX oOmepaliid B O0O0JIKYy, MOBS3aHHOMY 3 KpHUIITOBAJIIOTOIO; BOHU
MPOIOHYIOTh BU3HATH IMPPOBY BatoTy nuppoBuMu aktuamu [4]. [lamkesuy
Ta 1HII OOTPYHTOBYIOTH HEOOXI1THICTH BIIPOBAKEHHS TEXHOJOT11 OJIOKYEHH B
Oyxrantepchbkuid  o0dik. BOHM TakoX BH3HAYAIOTh TMEBHI PU3HUKHU
BUKOPHUCTAHHS KPUIITOBAIIOTH Ta PO3IIIAIAI0Th MOXIJIMBICTh OYXTaaTepChKOro
00JiKy peecTpyBaTH U(POBI akTUBHU y (HIHAHCOBOMY OOJIIKY Ta 3BITHOCTI
(dbiHaHCOBUX JaHUX [5].

KpuntoBanmtora — 1e 1udpoBa abo BipTyaibHa Balll0oTa, sSKa
BUKOPHUCTOBYE
Kpunrorpadiro sl HaJlaHHs O0e3MeKH TpaH3akKIlisiM. BoHa He KOHTPOIIOEThHCS
KOJHUM ypsaloM 4Yd (DIHAHCOBOIO ycCTaHOBOIO. HaTtoMmicTh KpurToBaioTa
MIpaIflO€ Ha OCHOBI JICIIEHTPAII30BaHOI TEXHOJIOTI] i/ HA3BOKO OJIOKYEHH.

brokyeitH — 1e po3noAUIeHU peecTp, sIKUI 3alnCcy€e BC1 TPAH3aAKIII y
Mepexi. KoxkeH 610K y JIaHIt031 MICTUTh JIaHi PO TPaH3aKIIii, a BCl yYaCHUKH
Mepexi MaloTh JA0CTyn 10 1poro peectpy. Lo i 3a06e3neuye mpo3opicTh Ta
0e3IeKy KpUIITOBATIOTHUX MepeKasiB.

[lepmioro 1 HAUTOMYJISPHIMIOW KPUNTOrpadiuHOI BaJIOTOI0 B CBITI €
biTkoiiH, anroput™ sikoro 6yno onpumtoaHeHo 31 sxoBTHs 2008 poky B CTaTTI
“Bitcoin: A Peer-to-Peer Electronic Cash System” aBropom miJ1 nceBaoHIMOM
Caromi HakomoTo. CtaHoBIeHHS O1TKONHY fK rpoieid Bigoyaoch B 2010 porii,
konu amepukanenb Jlacno Xaneu nmpua6aB 3a 10 000 OiTkoitHIB 2 oMU B
MouHY 3 HikoM J[>kepkoHc, siki komTyBanu 50 nonapis. Uepes 2 micsii micis
npua0daHHd 15 cyMma O1TKONHIB KomTyBana 600 nonapis, a Bxke uepes pik — 1
MJIH. JTosiapiB. B icTopii BOHU € HalIOpOXKYUMHU MilIAMH, TOMY 110 cborogHi 10
000 6iTKOMHIB KOIITYIOTh 38 MJIH. AoJapiB [6; 7; §].

Oxpim Bitcoin B CBITI iICHYIOTh 1HIII KPUITOBAJIIOTH, OUTBII BIOMI SIK

ANbTKONHU. ANBTKOMHU Ha3WMBaIOTh ajbTepHaTHBOIO Bitcoin (3Bizcu 1 cama
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Ha3Ba Altcoin), Tak sK OUIBIIICTh 3 HUX CIOMIBAaIOTHCSA a00 3aMiHUTH Bitcoin,
ab0 TMOKpalIuTH UIOHAWMEHIIe OJWH 3 WOro mapaMeTpiB, HANpPUKIA[
IMIBUAKICTh TPAaH3aKI[li MOHET B MEpEXi, METOJ pO3MOJAlIy MOHET, abo
anroput™ MaiiHisary [10].

[lepmia anprepuaruBa 0iTkoiny — Edipiym (anra. «Ethereum») — e
JELEHTPATI30BaHOI0 MPOrpaMHOI0 TUIATPOPMOIO, SIKa YMOKIMBIIIOE CMapT-
KOHTPAaKTU 1 JIELEHTpasli30BaH1 ariikaimii 0e3 KOHTpOJo abo BTpy4yaHHS
TpeThoi cTopoHu. MeToro EQipiymy € CTBOpEHHS JIeLIeHTPpali30BaHOI CUCTEMHU
st (PIHAHCOBUX TMPOAYKTIB, 5IKI OYyJb-XTO y CBITI MOXKE€ BUIBHO OTPHUMATH.
[Inatpopma Ethereum — ue 3acHoBaHe Ha OJOKYEWHI CepeqoOBUIIE 3
pO3MOJAUIEHUM  30€epiraHHiAM JaHUX, Ha SKOMY MOXHa 3amyCcKaTH
JeleHTpaTizoBaHl aofgaTku 1 cepsBicu. Ethereum — mepma cucrema, sika
PO3yMHI 200 1HTEJIEKTyallbHI KOHTPAKTH 3A1MCHIOE Ha OCHOBI1 OJ10K4elHIB. [Ipu
3almycKy Ha OJIOKYeHH pO3yMHHH KOHTPAKT CXOXHUW Ha KOMI IOTEPHY
nporpamy, sika aBTOMaTHUYHO MPAIIO€e Y pa3l BAKOHaHHS yMOB. Kpunrosaniora,
mo ©Oasyerbcs Ha mmaatdopmi Edipiym, HazuBaetbcs «Edip» (Ether). B
Ethereum yxe Bxonarbs kpunrtoBamtora edip («Ether»), cnemianbHi gogaTKu
sl pi3HUX cdep MIAIBHOCTI, PO3yMHI KOHTPAaKTH, $IKI aBTOMAaTH3ylOThb
BUKOHAaHHS Yroa 1 JalTh 3MOry mo30yTucs mnocepenHukiB. Hosi
KPHUIITOBAIIOTU CTBOPIOIOTHCS HE TUIBKHU SIK MOX1IHI BiJ OITKOTHA, a i MOXYTh
MaTd y CBOill OCHOBI 1HIIY KpUOTOBaNIOTY. Hampukian, kpunroaiioTa
«Dogecoin» Oyna ctBopeHa Hanpukiii 2013 p. Ha ocHoBi «Luckycoin», B
AKIf, CBOEIO YEproro, 0yJ0 BUKOPUCTAHO KpunToBamtoTy «Litecoin». Takum
YUHOM, OUTBUIICTh XapaKTEPUCTUK eMicii i 00iry kpunToBatoTH «Dogecoin»
CIIBMAJa€e 3 KPUNTOBATIOTOO-TIONEpeHUKOM «Litecoiny», 30kpemMa B 000X
BUKOPUCTOBYETbCSI  MeTOJ 3axucTy «proofof-work» 13 TexHomoriero
xemryBaHHa «Scrypt». JloCTaTHRO NEPCHEKTUBHOIO 3 YHCIA HAsgBHUX €
kpunrtoBaitora «Ripple». OuiHOBaTH NEPCEKTUBU KpUNITOBAIIOTH «Rippley,

MOXKHA BHUXOJSIYM 3 aHANI3y HHUHIMIHBOI OAHKIBCHKOI CHCTEMH 1 BaJIOTHUX
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nepekasiB B gonapax CIIIA, €spo ta €nax. Kpunrosamora Ripple nokinukana
3aMiHUTH cuctemy rpomoBux nepeka3iB SWIFT 1 cratu ogHUM 3 TOJT0BHUX
koHKypeHTIB VISA 1 MasterCard. Mepesxa Ripple roroBa npomyckatu gecsiTku
TUCAY TpaH3aKIii B CEKyHAY, 10 3HAYHO TNEPEBUIIYE MPOMYCKHY
CIIPOMOKHICTO OiTKOiHA 1 edipiyma. [loxigHOIO BadOTOIO BiJ KPUIITOBAIIOT,
sKa Ma€ CIUIbHI PUCH SIK KPUNTOBAIIOT, TaK 1 (D1aTHUX BaJIOT, € CTEHOIKOTHHU.
KitouoBa BIIMIHHICTH MK LMMH BHJAaMHU LU(POBUX (PIHAHCOBUX AKTHUBIB
TMOJISATAE B TOMY, IO CTEHOJIKOIHU € KPUIITOBAIIOTOIO, sIKa YMOBHO 3a0€e31eueHa
akTUBaMU (HAINPUKIIAJ, TEBHUMH BaJIOTHUMHU I[IHHOCTAMH) a00 TMEBHUM
anroputMoM GOpMYBaHHS BapTOCTi, a IHII BUIAU JCIECHTPAI30BaHUX
IUIATDKHUX TOKEHIB, SIKI 3a3BMYail 1 Ha3UBaIOTh KPUITOBAIIOTA, HAMPUKIIAT
«biTkoin» un «ETepiym» akTUBaMH He 3a0e3neueHi. Perynstopu ¢pinancoBoro
PUHKY BUIUISIOTH CTEHOJKOIHM B OKpPEMY KaTeropilo IUIATLKHUX TOKEHIB,
npore (PaKTUYHO TX MOXKHA BBAXKATH PI3HOBUAOM KPUMNTOBAIIOT, OCOOJIUBO Ti,
B OCHOBI SIKHX JIC)KUTh ME€BHI1 BaJIOTHI I[IHHOCTI (HampuKiaj, ¢iaTHa BaIrOTa
abo JoporouiHHi MeTtanu). bigeme Toro, npu (GOpMyBaHHI PUHKOBOI
CTaTUCTHKH 1010 PUHKY KPUNTOAKTHBIB CTEHOJIKOIHM Ta 1HII1 KPUIITOBAIIOTH,
SK MPaBWIO, 00’ €THYIOTHCS B OJTHY KaTeTOpil0 — «KpUNTOBaIOTa». HaitOubi
MOMYJISIPHUX CTEHOIKO1HIB cTaHoM Ha 2024 pik BigHOcsAThes Tether, USD Coin
ta Binance USD. Tether € onnuM 3 HalnonyisipHIIUX cTeOnIKoiHIB, Tether
Hapasi Oepe y4acTh y TMOJOBHHI TOPriB OITKOWHAMH, IO BiAOYBAalOTHCS B
ychomy cBiTi. Tether ctBepmxkye, mo Ha 100% 3a0e3nedeHuil roTiBKOK Ta
exkBiBasienTamMu komtiB [22]. USD Coin a6o USDC mnpencrapise cob0r0
MPOEKT 3 BIIKPUTUM KO OM, SIKUM Kepye KoHcopiiyM mij Ha3Boro Centre. USD
Coin TIIKPITUTIOETHCS TIOEIHAHHSAM TOTIBKH, Ka3HAueWChbKUX OOJiraiii,
KOMEpILIMHUX  oOuiraiiii, KOpIOpaTUBHUX OOJIramii Ta JEeMO3UTHUX
ceptudikaTiB B 1HO3EMHMX OaHKaxX. 3Ha4yHa 4YacTHUHA MPUBAOIMBOCTI
CTEOJIKOIHA TOJSATa€E y TOMY, IO BIH HAJA€ MOXIIMBICTb BUKYNHUTH OJIHY

MoHeTy B 1 gomap 3a 1 momap CIIIA. Binance USD € cTeiOnkoitHOM, SKUM
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BunymeHuii Binance, Haiibuibo0 y cBiTI Kpuntodipkero EmiTenT Binance
USD Takox cTBepIKye, 10 BIANOBIAHUN CTEHOIKOIH Mae miaATpuMKy 1:1 B
nonapax CIIIA.

Takox xorima Ou 3a3Hauntu npo Bitbon — e uudpoBuit akTuB,
ctBopenuii  TOB «CIMKOPIl» B  VYkpaiHi yHachmiok TOKEHi3alll
HeMoHeTapHOro aktuBy «KoMmoHeHTH Ta cepBicM 1HPPACTPYKTypHU
Cucremu Bitbon». Bitbon € iHpopMaliiiHO-TEXHOJOTITYHUM aKTUBOM 1
KIJIFOUOBUM €JIEMEHTOM 1HPPACTPYKTYpH
Cuctemu Bitbon, 110 3a6e3nedye qoctymn 10 GYyHKIIIOHATBHUX MOXKIUBOCTEH
iHppacTpykTypu Cucremu Bitbon[11].

Cuctema Bitbon € nenentpanizoBaHor iHGOpMAIIHHOO TIATHOPMOIO,
1o 3HAXOAUTHCS | yHOPaBIiHHAM Y YaCHHKIB 1 3a0e3neuye
MOxJMBICTh KoprcTyBauaMm peanizyBaTu cycniibH1 BiiHOcHHH B CollanbHIN
Mepexi «Cuctema Bitbony [11].

Opunuirs Bitbon € roToBor0 MporpaMHOI0 NPOAYKINEIO SK IHCTPYMEHT
00Ky TpaBa KOpPUCTYBaHHS MEPBICHUM akTHUBOM s Bitbon y mnopsaky,
BCTAHOBJIEHOMY MEPBUHHUM akTUBOM Jyis Bitbon, mo € mpaBoM Ha pomyck
s Kopuctysaua o ConianbHoi Mmepexi «Cucrema Bitbon» Ta 000B’13k0BUM
atpubytom YuacHuka [11].

Ha croroani o0’€KTHBHO BHMHMKIJA MOTpeda y PO3MEXYBaHHI TaKUX
MOHSTH, SIK «KPUIITOBATIOTa» Ta «IMPPOBHM akTuB». BapTo 3a3HauuTH, 110
HaWOUIBII MIMPOKUM TMOHSATTSAM, LIO OXOIUIIOE OOWABAa TEPMIHHU, € «TOKEH
onokueiiny». Tak, TokeH Omokueitny (Blockchain token) — 1e omuHuis
00JIIKY, 10 00EPTAETHCS B PO3IMOAIICHOMY PEECTPI 32 JOMOMOI'0O0 TPaH3aKIIi1
3 YHIKaJbHUM 171eHTU(dikaTopoM. OO’ € JHYIOUNM JIJIsl BIAMOBITHUX KaTeropii €
T€, 110 BC1 BOHU € KpUNTOrpapiyHUMU SBUILIAMH.

Boanouac Buie3zasHaueHl NOHSATTS IU(PEPEHLIIOI0THCS 32 HU3KOIO
o3Hak. PO3BUTOK CyCHUJIbHUX BIAHOCHH Yy cdepl HUPPOBOI E€KOHOMIKH

JIEMOHCTPYE MOCTIHHY TUHAMIKY, 110 00YMOBIIIOE HEOOX1HICTh TOBOPUTH PO
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HOBI KaTeropii, ikl He € 3a CBOIM 3MICTOM TOTOXXHUMHU TaKHUM MOHSITTSIM, SIK
KPUIITOBAIIOTA Ta 1HII SBUINA. Y IOMY BHUMAJKy MOBa e mpo Hu@posi
aKTHUBH, JI0 O3HAK SKWUX MOKHA BIJTHECTH:
® HasIBHICTh BJIACTHUBOCTEH 1H(OPMAIIIMHOTO peCypCy;
® [IOXIJHUU BiJ MpaBa Ha IIHHICTh XapaKTep;
® MOXIIUBICTH 00ITy B MeXax pO3MOJIIEHOr0 peecTpy (B Mepexi
OJIOKYEIH);

® EJEKTPOHHA 00’ €KTUBI3AIS y BUTJISAI YHIKAJIBHOTO 1IeHTH(IKaTOpA.

VY upomy pasi moTpiOHO 3a3HAYUTH, L0 SKIIO PO3OUpATH OKPEMO, TO
YacTHHA LIMX O3HAK MPUTaAaMaHHA TaKOX 1 KPUTOBAIIOTaM, BTIM, OJHOYACHE
MOEJHAHHS YCIX O3HAK Y KOHKPETHOMY TOKEH1 OJIOKUYelHy J03BOJIIE pOOUTH
BUCHOBKM NP0 HOro MNPHUHAIEKHICTh N0 Kareropii «uu(poBUN aKTHUBY.
Boanouac o3Haku 10CUTh CaMOOYTHI, TOMY IMIOBUHHI PO3TIISAATUCS K TaKl, IO
J03BOJIIIOTh BUHECTU LU(POBUN aKTUB 10 OKPEMOi CaMOCTIHHOI KaTeropii.
Tak, MOXKJIUBICTH 00ITy B M€Xax pO3MOIJIEHOTO PEECTPY Ta 00’ €KTUBIZAIIA Y
BUIJISI/II YHIKAJIBHOTO 17IeHTU(IKaTOpa € BIACTUBUMHU K IIU(GPOBOMY aKTUBY,
Tak 1 KpunroBamori. OOIr y Mexax Mepexi OJOKYeWH € OJHIEI 3
OCHOBOIOJIOXKHUX pUC Oynb-iKUX TOKeHIB OnokuernHy. Illo x cTocyeThcs
YHIKQJIBHOTO 1JIeHTU(IKAaTOpa, TO 1€ 3aci0d 1HAMBIAyami3amii BIAMOBIIHOI
KpunrTorpadiyHoi OAMHUII B MEKaX KOHKPETHOTO CEPEOBUILA PO3IOALIEHOTO
peectpy [12].

o x crocyerbcs cnenuiYHUX pUC, AKI Yy CYKYNHOCTI BJIACTHBI
BUKIIIOYHO IIU(POBOMY aKTHBY, TO 10 HUX HAJIEKATh:

® HasIBHICTh BJIACTUBOCTEH 1H(OPMALIIITHOTO pecypey;

® [IOXIJHUU BiJ MpaBa Ha IIHHICTh XapaKTep.

Tak, y naHomy BuMaaKy MNOTpiOHO 3ayBaKUTH, IO LUGPOBUI aKTUB
BOJIHOYAC MICTUTh 1 IOpUAWYHUN 3MicT. TOOTO CTBOpEHHS BIAMOBIIHOTO

IU(PPOBOro aKTUBY CYMPOBOMKYETHCS YKIAJIECHHIM IPABOUMHIB, 1HPOpMAIIis



110

po sIKI OTpUMYE CBOIO (hIKCAIlll0 BXKE Yy camiil eNeKTpOoHHIA (popmi Takux
uuppoBux axkTuBiB. Yeped 1e 1udpoBUIl aKTUB  XapaKTEPU3YETHCS
iH(opMaliitHO-pecypcHUM ~ HamoBHEHHAM. Jlo Toro i BimOyBaeThCs
TpaHcdopmallisi MpaB IIOAO0 AaKTUBY, (AKTUYHO — 3MIHA pEXKUMY
MPaBOBIAHOCHH, JiI€ LUQPPOBUN aKTHUB MOXE BHUCTYNATH SK HOBUU THUII
peryiaropa Takux BigHOCHH. lle OOyMOBIIOE «MOXIJHHWM BiJ MpaBa Ha
LIHHICTB» XapakTep HU(POBOro akTUBY, IO SIKICHO BIAPI3HSE HOro Bij
KPHUIITOBATIOT.

HudpoBuit akTUB € 00’€KTOM LHUBLIBHOTO ab0  TOCMOAAPCHKOTO
o0opoTy, 1110 00YMOBITIOE HOPMATUBHO-PETIaMEHTalllifHe 3a0e3MeYeHHS oro
00iry. To6To nudpoBuil aKTUB 3HAXOAUTHCS B MeXaX MPaBOBOI'O MOJIA, 1110
CTBOPIOE JIOIATKOBI TapaHTIi JJIsl TPUMayiB HU(PPOBUX aKTUBIB.

['onoBHUM  KpuUTepieEM poO3MeXyBaHHA ULU(GPOBOro aKTUBY Ta
KPUIITOBATIOTU € 3a0e3MEeUeHICTh MEPIIOro peajbHUMU aKTHBaMU. 30KpeMa
BAXJIMBOIO € IOpPUAMYHA CKJIAJ0Ba, sIKa TAKOXK 3a0e3neuye MiJBUIEHUMU
IOPUANYHUMH TapaHTisIMU TpUMadyiB HU(PPOBUX aKTUBIB, B TOPIBHSAHHI 13
BJJACHUKAMH KPUITOBAJIIOTH Ta 1HIIUX TOKEHIB OJIOKUEHHY.

BucHoBkm.

®di3uyHl 0coOM Ta Cy0’€KTH TOCNOAaplOBaHHA YKpaiHM IOBHUHHI
CaMOCTIIHO  BHpIIIYBaTH NUTaHHSA, YW  3JIACHIOBaTH  omepamii 13
KPHUIITOBAIIOTOIO0, 30KpeMa, O1ITKOMHAMM, MPOTE BPAaXOBYBATH PU3UKU, K1 BOHU
OyIyTh HECTHU CaMOCTIHHO. Tako OKpeMoro po3risily NoTpedyroTh TUTaHHS:
BHU3HAYEHHS MPABOBOI'0 PEKUMY 1HCTPYMEHTY KPUNTOBAIIOTH, MOPIBHAHHSA ii
13 KJIACUYHOIO BAJIIOTOI0; IPABOBOTO PEKUMY (y TOMY YHCIII HA BIMOBIAHICTh
3aKOHOJABCTBY) omepaiiil 13 MalHIHTY (BUAOOYBaHHS) KPHUIITOBAIIOTH;
OOIpYHTYBaHHA  JeriTuMainii 4yud  3a00pOoHH  OOIry  KPUITOBAIIOTH;
OMOAATKyBaHHS OIepaliidl 13 KPUNTOBAIIOTOI Y BHUMAAKY iX JeriTHUMAaIlii;
O00poTbOM 13 KyIiBIEO 30poi, HAPKOTUKIB, (DIHAHCYBaHHS TEPOPU3IMY 32

pPeCypCHU KpUIITOBAJIIOTY. HOIIaJIBH_IC IIOCJIiJI)KCHHH IIOBUHHO 6YTI/I HaIIpaBJICHO
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Ha PETyJIIOBaHHS TaKWX KIOYOBUX MUTaHb Ta 3IMCHEHHS JEp>KaBHOIO
KOHTPOJIIO y cdepl HUppOBUX aKTUBIB.

Ha Hamy paymky, 3a J0ONOMOrol0 cuUcTeMH OITOOH, MU MOXEMO
ouudpysatid mo ¢akTy Bcl Ojara Hamioi KpaiHW, MEPEeBECTH BCl IpaBa B
uudpoBuil Gopmart, e BCl Ll aKTUBU OyIayTh 00epTaTUCh B PO3MOILIICHOMY
peectpi, TOOTO OyJie BECTUCh OOJIIK Ta MEpeMillleHHsl BCiX Ojar KpaiHu, 1ie
JacTh HaM TOBHY MPO30PICTh BCIX EKOHOMIYHMX mpoleciB. TexHomoris
OJIOKYEHH - 11e HacaMIepe TEXHOJOorA 30epiraHHs Ta 3anucy 00’ €KTiB 00Ky
(maliHa), a TOKeHM OJIOKUEHHY — 1€ 1HCTpyMEHTH O00JiKy. To0To sKIio
MPOBOJUTH AHAJOTIIO 3 OyXrajaTepChbKUM 00JIIKOM, TO TOKEH B IIbOMY BUIAJIKY
€ 1HBEHTapHUM HOMEPOM 1 MPHUCBOIETHCS KOHKPETHOMY BHJY MaifHa, OOJIK
SAKOTO BENETbCS 3 JIOMOMOIOK TEXHOJNOrii OiokuelH. Yci omepamii 3
KPUIITOAKTUBAMH HECYTh y COO1 BUCOKUI PU3HK, 3 yciMa
HaciiakamMu. Ha BigmiHy Bia kpunrtoBaiior, udpoBuil aktus Bitbon mae
MIPaBOBHI 3B’A30K 3 peaibHUM MaitHoM. KommaHist mepiioro y cBiTi me y 2017
pOIIl MPOJEMOHCTpPYBajia Ta ONMyOJiKyBaJla peajbHUN IOPUIUYHUN MEXaHi3M
3B’SI3Ky MaifHa 3 TOKEHOM OJIOKYEHHY Ta 00JIIKY MpaB KOPUCTYBAHHS MaiilHOM
3a 10romMororo mugpoBoro aktuBy Bitbon.

Cucrema Bitbon € Takox iH(dopMmaniiHoIO IaT$OpPMOIO 1 3aCHOBaHA Ha
MpO30pOMY TMpPaBOBOMY (YHIAMEHTI, y KOXHOTO KOpHCTyBaya € CBIU
OOJIKOBUM 3amuc, a TaKoX CTaTyc Ta poiib y cuctemi. JleneHtpanizaiis
Cucremu Bitbon peanizyeTbcsi y JBOX acleKkTax, y TEXHOJIOTIYHOMY Ta
€KOHOMIKO-IPaBOBOMY, 3a0€3Me4yl0ur TUM CAMHUM BUCOKUU CTYIIHb JTOBIpU
70 eKocucTeMH 3aranoM. Peectpu oOJiky mpaB Ha MalHO Ta YrOAW 3 HUM Y
Cucremi Bitbon my6ii4HO AOCTYMHHI Ta OHOBIIOIOTHCS B PEXHUMI peagbHOrO
gacy. 3a cBoeto cyTTio Crucrtema Bitbon € mepiioro 1 moku 1o €AUHOI0 Y CBITI
cpo0or0 peanizyBaTd MIUPOKUN CIEKTP CYCHUIBHUX BIJHOCHMH y paMKax
€IMHOI IU(PPOBOI €KOCUCTEMH, TIOB’SI3aHOI 3 PEATbHUM CEKTOPOM €KOHOMIKH.

Micis CninbHotu Cuctemu Bitbon — BctaHoBuTH OajlaHCc 1HTEpECIB MiX
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KopucrtyBauem cucremu ta nepxaoro [13].
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MEJKI PEAJII3AIIII MAMTHOBUX ITPAB
IHTEJEKTYAJIbHOI BJIACHOCTI
(TOCTIOJAPCBKO-TIPABOBHIA ACITEKT)

Memuenxo A. O.

Kanouoam puoudHux Hayk, ooyenm xkagheopu
20CN00apcbKo20 ma mpyoo8o2o npasa

HHI npasa imeni kuaza Bonooumupa Benukozo
IIpAT «BH3 «Misxcpezionanona Akademis

VAPABNIHHA NePCOHAIOM»

3pocTatoya KUIBKICTh MaWHOBHUX IpaB IHTEIEKTYyaJlbHOI BJIACHOCTI Ha
BHYTPIIIHBOMY PHUHKY YKpaiHM Ta yd4acTb YKpaiHCBKUX CyO’ €KTIB
rOCIIO/IAPIOBaHHS Y MIDKHAPOJIHOMY TOBapOOOMIHI, 30KpeMa, B paMKax Yroju
npo acomamito 3 €C Ta CiTOBOi oOprasizamii TOPriBii, 3YMOBIIOE
HEOOXIHICTh O3HAYEHHS MEX peaiizalii MaiHOBHUX MpaB 1HTENEKTyalbHOI
BJIACHOCTI.

Xo4eMo 3a3HAUYMTH, IO peajizaiis MaWHOBUX IpaB IHTENEKTyalbHOI
BJIACHOCTI Ma€ pO3IJIAJaTUCA CaMe€ B IUIOIIMHI TOCHOJAPCHKOro IpaBa 1
pEryJIoBaTUCS caMe HOPMaMM T'OCIOJIAaPCHKOro MpaBa, OCKUIbKU BaXKO 001
ySIBUTH, 110 B CHOTOJHIIIHIX €KOHOMIUHMX peajisixX Taka peamizaiis Oyne
3I1MCHIOBATUCSA HE B paMKax 3/[1IHCHEHHS IOCIIOAapChKOi NISUTBHOCTI CYy0’ EKTOM
rocIo/IaproBaHHs Ta 6€3 MeTH OTpUMaHHs NpulyTKy. B Oyab-sikoMy BUMAZIKY,
HaBITh MalfHOBI MpaBa, IO HajexaTh (i3UYHIN 0co01 AKa HE € CcyO’eKTOM
roCIo/IaproBaHHs, Oy1yTh peali3oByBaTUCS LUISXOM iX MOBHOI @00 4aCTKOBOI
nepeaadi cy0’€KTy rocroJlaploBaHHsl, Ik Oy/1e BUKOPUCTOBYBATH i1 IIpaBa y
BJIACHIM TOCMOJAPCHKIA MISUIBHOCTI — MaWHOBI TIpaBa BBOMSTHCA B

rocriogapcbkuii  obopor. B.C. Illepbuna ojHI€l0 3 TOJOBHUX O3HAK
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rOCIOIAPCHhKUX BIJHOCHH BU3HAE «iX MarepiadbHHUM 3MICT, TOOTO CyCHLUIbHE
BUPOOHUIITBO 1 peanizaliis (000poT) cyd’ekTaMu TOCIOAaPIOBAHHS MPOIYKIIiT
(BUKOHAHHS poOIT, HamaHHs mociayr). [1, c. 22]. Tomy Taki BiIHOCUHU
HE0OX1HO BU3HAYATH SIK TOCTIOJAPCHKI.

['ocriomapcbke 3aKOHOIABCTBO YKpaiHU BCTAHOBIIOE PsiJi OOMEXKEHb L1010
peanmizalii MallHOBUX NpaB IHTENEKTyaldbHOI BiacHocTi. [lepm 3a Bce 1€
CTPOKOBI OOMEKEHHSI.

Tak cTpok YUHHOCTI MafHOBUX MIPAB IHTEIEKTYaIbHOI BIACHOCT1 HA BUHAXI1]
ctaHoBUTHh 20 pokiB BiJ gatu nojanHs 3asBku g0 HOIB. Ctpok umHHOCTI
MalHOBUX IpaB IHTEJIEKTYaJIbHOI BIIACHOCTI HA KOPUCHY MOJI€]b CTAHOBUTH 10
pokiB Bia gatu noaaHHs 3asBku g0 HOIB (4. 4 ct. 6 3akony Ykpainu «IIpo
OXOpOHY IMpaB Ha BUHAXO/M 1 KOPUCHI MoAemi») [6].

CTpok YMHHOCTI MalfHOBUX MpaB Ha 3apEECTPOBAHUI MPOMHUCTOBUHN 3pa30K
CTaHOBHUTH I’SITh POKIB BiJl JaTu nojanHsa 3asBku 10 HOIB 1 momoBxkyeThes
HOIB 3a xionoTaHHsIM BlIaCHHKA MPOMUCIIOBOTO 3pa3ka Ha OfuH a00 Oiblie
I’ ITUPIYHUX CTPOKIB, 32 YMOBH CIIaTH 300py. 3arajJibHUi CTPOK YMHHOCTI
MalHOBUX IIpaB Ha 3apeeCTPOBAHUI MPOMUCIIOBUMN 3pa30K HE MOXKE CTAHOBUTHU
OuTbII sIK 25 pokiB BiA gatu nmojaanHs 3asiBku (4. 5 Ct. 5 3V «IIpo oxopony
npaB Ha MPOMMCIIOBI 3pa3ku») [5]. BapTo 3a3HaumTH, 110 BKa3zaHa HOpMa
MOBHICTIO BiAmoBigae cT. 214 Yroau mpo acomiaiito 3 €C sK00 BU3HAYEHO,
mo [IpaBoBlacHUK MOXXE MOHOBJIIOBAaTH TEPMIH Jii OXOPOHH Ha OAMH abo
OlIbIIE 1T’ ATUPIYHUX TIEPIOJIIB A0 3arajIbHOr0 TEPMIiHY, 110 CTAHOBUTH 25 POKIB
3 JIaTW TIOJIaHHSA 3asBKH.

HalyTTsa npaBa Ha TOProBelbHY MapKy 3acBIIUYyeTbcs CBimoTBOM. CTpok
nii cBijonTBa ctaHOBUTH 10 pokiB Bix gatu mogaHHs 3asBku g0 HOIB 1
npoaoBxyerbcs HOIB 3a kiomoraHHsSM BiIacHUKA CBIIONTBA mopasy Ha 10
POKiB, 32 YMOBHU cruiatu 360py (4. 3 cr. 5 3akony Ykpainu «IIpo oxopony

3HAKIB JIJI TOBAPIB 1 TOCIyT») [4].
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ABTOpPCBKE MPABO 1€ MPOTITOM YChOI'0 KUTTSI aBTOpa 1 70 poKiB miciisg Horo
cMmepTi (4. 2 cT. 28 3akony Ykpainu «IIpo aBTopchke mpaBo 1 CyMidKHI ITpaBay).
MaiiHoBI TpaBa BHUKOHABI[IB OXOPOHSIOTHCS MpoTsroM S50 pokiB Bif AaTH
nepuoro 3amnucy BUKoHaHHs. [IpaBa BUpOOHUKIB (hoHOTpaMm 1 Bigeorpam
OXOpOHSIOThCS MpoTAroM 50 poKiB BiJ JaTh MEPHIOro OmyOJiKyBaHHS
¢onorpamu (Bimeorpamu) abo ix mepmoro 3Bykozamucy. Opranizaiii
MOBJICHHS] KOPUCTYIOTHCA BIANOBIAHUMU IpaBaMu poTsiroM S0 pokiB BiJl 1aTu
MepIioro MmyoJiyHOro croBimeHHs nepenadi. (ct. 44 3akony Ykpainu «IIpo
aBTOPCHKE MPABO 1 CyMIXHI ITpaBay) [8].

CBiIOUTBO, SAKUM 3aCBIIYY€THCS BHUKJIIOYHE MPABO HAa BUKOPHUCTAHHS
tonorpadii IMC nie gecsTh pokiB BiJ AaTH MOAAHHS 3asiBKU 1O Y CTaHOBU a00
BiJ 1atu nepioro Bukopuctanus tronorpadii IMC. (u. 3 cr. 4 3akony Ykpainu
«IIpo oxopoHy MpaB Ha KOMIIOHYBaHHS HaIMBIPOBIIHUKOBUX BUPOOiIBY») [7].

Takox Ail0OYUM 3aKOHOIABCTBOM YKpaiHU BCTAHOBIIIOETHCS PAJ 1HIIHUX
HE3HAYHUX OOMEXeHb IIOAO0 peadi3alii MalHOBUX IMpaB IHTEIEKTyalbHOI
BJIACHOCTI:

3akonamu Ykpainu «IIpo oxopoHy mpaB Ha BUHaXOAW 1 KOPUCHI MOJEIN»
(ct. 31), «IIpo oxopoHy mpaB Ha MpPOMHUCIOBI 3pa3ku» (cT. 22) ta «IIpo
OXOpPOHY MpaB Ha KOMIIOHYBaHHS HaIiBIPOBIIHUKOBUX BHPOOiIB» (cT. 17)
HAJAI0Th MPABO MOMEPEAHHOI0 KOPUCTYBAHHS 0co0aM, IO A0 JaTH MOAaHHS
1o HOIB 3asBku a6o0, SKIIO 3asBJIEHO MPIOPUTET, IO AATH i MPIOPUTETY B
1HTepecax CBOET AISUIBHOCTI JOOPOCOBICHO BUKOPUCTAIN B Y KpaiHi 3asiBICHUN
00’€KT MpaBa IHTENEKTYyaJIbHOI BJIACHOCTI YW 3A1MCHWINA 3HAYHY 1 CEPUO3HY
MIJTOTOBKY JJIsl TAKOT'O BUKOPUCTaHHI [5, 6, §].

3rigHo 4. 6. Ct. 16 3akony Ykpainu «IIpo oXxopoHy 3HaKiB JijIsi TOBapiB 1
nocayr» [5], BUKIIOYHE MPaBO BJIACHUKA CBIJOITBA 3a00POHATU 1HIIUM
ocobaM BHUKOPUCTOBYBaTH 0e€3 WOro 3roiM 3apeecTpOBaHUIl 3HAK He

MO PIOETHCA HA:
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® 3JiliCHEHHsS OYyIb-SIKOTO IMpaBa, 10 BUHUKIIO J0 JaTH MOJAHHS 3asBKU
a060, K10 OyJ10 3asBICHO MPIOPUTET, 0 JATH MPIOPUTETY 3asIBKHU;

® BHUKOPUCTAHHS IIiJl Yac TOPTIBJI IO3HAYEHb, IO CTOCYIOTHCS BHIY,
SAKOCTI,  KUIBKOCTI,  MpU3HAYEHHS,  I[IHHOCTI, reorpadigyHOro
MOXOJKEHHSI, 4acy BUPOOHHIITBA TOBapiB UM HAJaHHS IOCIyTr abo
THIINX XapaKTEPUCTUK TOBApiB UM MOCIYT, 38 YMOBHU BiICYTHOCTI O3HaK
MOPYIIESHHS MPaB BJIACHUKA CB1JIOLTBA HA TOPTrOBEJIbHY MapKYy;

® BHUKOPUCTAaHHS IIiJi 4Yac TOPTIBJII TOPTrOBEJIbHOI MapKH, SKIIO BOHA
HE0OX1/IHa JJIsl BKa31BKM Ha MPU3HAYEHHS TOBApy YW MOCIYTH, 30KpeMa
SK JIOJATKOBOI'O O0JIaJIHAHHS UM 3alaCHUX JIETaJIeH, 32 YMOBH 110 TaKe
BUKOPHUCTAHHS 31UCHIOETHCS BIAMOBIIHO 0 YECHOI MiAMPUEMHHUIIBKOT
MPaKTUKU;

® 3aCTOCYBaHHS TOPTOBEJIHLHOI MApKU Y TTOPIBHSIIbHIN peKIaMi BUKIIOUHO
JUTSl BUPI3HEHHS TOBAPIB 1 OCIYT 3 METOI0 00’ €KTUBHOTO T1KPECICHHS
iX BIAMIHHOCTEH, 3a YMOBHM III0 TaKe 3aCTOCYBaHHS 31MCHIOETHCS
BIJIMOBIAHO /10 Y€CHOT MIAMPUEMHUIIBKOT TPAKTUKU Ta 3 JOTPUMAHHIM
MOJIOKEHh  3aKOHOJABCTBA MPO  3aXHCT BiJl HEAOOPOCOBICHOI
KOHKYPEHIIil;

® HEKOMEpIlIiHE BUKOPUCTAHHSI 3HAKA;

e yci popMu MOBITOMIICHHS HOBHH 1 KOMEHTapiB HOBUH;

e 00pOCOBICHE 3aCTOCYBAHHS HUMU CBOIX IMEH YU aJipec.

Cr.ct. 21-25 3akony Ykpainu «IIpo aBTOpchKe MpaBoO 1 CYMDKHI MpaBay
peanizallis MaWHOBUX TIpaB aBTOpa OOMEXKYETbCS MOXKIIMBICTIO BUIBHOTO
BUKOPHUCTAHHS YaCTUH TBOPY (LIMTAT) 13 3a3HAUYEHHSAM 1IMEH1 aBTOpPa, BUIBHOTO
BIITBOpPEHHs 0107110TeKaMu Ta apXiBaMU IPUMIPHUKIB TBOPY penporpadiyHuM
CrocoOOM, 10 HE MAa€ CUCTEMAaTUYHOTO XapakTepy, BUIbHUM BIITBOPEHHSIM
MPUMIPHUKIB TBOPY JJII HaBYAaHHA Ta B ocOOMCTUX HUIAX. CT. 42 BKa3aHOro

3aKOHY BCTAHOBIIIO€ MOA10H1 OOMEKEHHS 1 100 MAMHOBUX CYMIXKHUX MPaB Y
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BUIAJKaX BIJTBOPEHHS OO0’€KTIB CYMIXHHUX IpaB BUKIIOYHO 3 METOIO
HAaBYaHHS YW HAYKOBUX JOCIDKEHb Ta 32 BHUKIIOUYEHHSIM EKCIOPTY
BIJITBOPEHUX MPUMIPHUKIB (pOHOTpaM, BiJieorpam, mporpamMm MOBJICHHS 32 MEX1
MUTHOI TeputTopii Ykpainu [8].

Sx BipHO 3a3Havae [. €. SIKyOiBChKM, «y KOHTEKCTI MEX 3A1MCHEHHS
MalHOBUX TMpaB IHTENEKTYyaJlbHOI BIJIACHOCTI BEJIMKE 3HAYEHHS Mae
JOJIep>KaHHS TPABOBOJIOAIBLIEM MOJI0KEHb KOHKYPEHTHOTO 3aKOHOJIaBCTBAY,
[2, c. 64] ockuIbKK peaii3allii MaliHOBUX MpaB 1HTEJEKTYaJbHOI BJIACHOCTI
MOXKE 0OMEXYBATHCH 3 METOIO 3aXUCTY MPOTH HETOOPOCOBICHOT KOHKYPEHIIIi.

Bkazane mnepexnmkaerbest 3 nymkoro O.B. besyx, mo mis kommeHcarrii
acCUMETpii, 10 BUHUKAIOTh YHACTIJOK BYMHEHHS NPABOYMHIB Ha PHUHKY,
Jiep>KaBa BCTAHOBIIIOE MPABUJIA BEICHHS FOCTIOAAPCHKOT TIsITbHOCTI ((PaKTUYHO
B PMHKOBHMX YMOBaXx II€ MpaBujia KOHKYpEHIIii), Kl nepeadayaioTb CTBOPEHHS
MEBHOI'0 TOCMOAAPCHKOrO MPABOBOTO MOPAJIKY Ta IHCTUTYTIB I MOro
MIATPUMAHHS. Y HACTII0K BUMHEHHS PUBATHUMH 0COOaMU MPABOYMHIB, OKPIM
JOTOBIPHUX, TAaKOX BHUHUKAIOTh BIITHOCMHU E€KOHOMIYHOI KOHKYpEHIIii, 5Kl
MarTh MyOJIIYHUM XapaKTep, OXOPOHH1 BITHOCHHH OO0 3aXUCTY CIIOXKHUBAY1B
Ta EKOHOMIYHOI KOHKYpEHIIli, JOJaTKOBI TOCHOJapChKi 3000B’s3aHHS,
OB’ s13aH1 13 3aXMCTOM CIIOXKHKBadiB. [{e 00yMOBIEHO MyOIIYHUM THTEPECOM J10
3MICTY €KOHOMIYHUX MpPHUBAaTHUX BIJHOCHH. Y CYKYHHOCTI 3a3HauyeHl
BITHOCUHU CTBOPIOIOTH YMOBH 00OpOTYy TOBapy Ha pPHHKY, TOOTO
rocrojapcbkuii 060pot [3, c. 38].

OOMmexeHHsM peasizallii MaiHOBUX NIPAB IHTEJIEKTyaIbHOI BIACHOCTI sIKE Ha
Hall TOJISI/L 3aCIyrOBy€e Ha HAaWOUIbIY yBary € MpUHUUII BUYEpPIIAHHS MPaB Yy
3B’S3Ky 3 BBEJIEHHAM B TOCHOJApPChKUM 00Ir TOBAapiB — MOMKJIUBICTD
MIPaBOBOJIOAUIBLISI OOMEXKYBAaTH MapajebHUN IMIOPT.

MixHapoH1 yroau patudikoBaHi YKpaiHOIO HE MICTAThH MOJOKEHBb L1010

BH3HAYUCHHA BHAY BHYCPIIAHHA IIpaB, TOMY [JIsI BU3HAYCHHA SIKUH came
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MPUHIIMI BUYEpHaHHS MpaB HaIllOHAJIbHUM, perioHaJIbHUM 4M MIKHAPOJHUN
3aCTOCOBYETHCS B YKpaiHi MPOaHaII3yeMO JIif04€e 3aKOHOIABCTBO Y KpaiHHU.

3akoHom VYkpainu «IIpo aBTOpchke TmpaBO 1 CYMDKHI IpaBay
BCTAHOBJIIOETHCSA HAI[IOHAIBHUM PEKUM BUUYEpHaHHS mpas. 3rigHo 4. 7 cT. 15
BKa3aHOT'O 3aKOHY, SKIIO MPUMIPHUKH MPABOMIPHO OIMyOJIKOBAHOTO TBOPY
3aKOHHMM YMHOM BBEJICHI y HUMBUIBHUN OOIT HUISIXOM iX MEpUIOro MpoJaxy B
VYkpaiHi, TO JOMYCKAEThCS X MOBTOPHE BBEICHHS B O0IT HUJISXOM MPOJAKY,
napyBaHHs Tomlo 0e3 3roau aBTopa (4u 1HIIOI OCOOM, sSIKAa Ma€ aBTOPCHKE
npaBo) ... [Ipore y oMy BUNIAAKYy IPaBO 37aBaHHS Y MalHOBHU HalM 4u
KOMEPIIMHUNA TpOKaT 3aJMINAEThCA BHUKIIOYHO 32 0C000I0, sIKa Mae
aBTOPCHKE MPaBo [8].

IHmi cnemianeHl 3akoHM B cdepl peamizamii MalHOBUX IpaB
IHTEJIEKTYaJIbHOI BJIACHOCT1 HE JIal0Th 3MOTU JaTH OJHO3HAYHY BIJIOBIIb Ha
MUTAHHS SIKAW caMe peXXUM BUYEpIIaHHA [TPaB BCTAHOBJICHUI 3aKOHOJaBLIEM, B
AKIA KpaiHl 4M perioHi ToBap Mae OyTH BBEIECHUU B €KOHOMIYHUU OO0Ir s
HACTaHHS BIJMOBIJIHUX NpaBoBUX HachiakiB. 11[o 3ymoBIIO€E HOIIIBHICTD
MPOBEJICHHS HAYKOBHUX MOLIYKIB Yy Il cepl 3 METOIO BU3HAUEHHS SIKUN K€
pEeXUM BUYEpIIAHHA TMpaB (HALlOHAIbHUM, pEeriOHalbHUNA YU MIKHApOIHUM)
HaWOUIBII MOBHO Oyje BIJMOBIIAaTH €KOHOMIYHHM IHTEpEcaM YKPaiHCHKOTO
CyCH1IbCTBA.

Sk cnymno 3a3Havae T.C.JleMueHKo, OCKIIbKY MPUHIIMIT BUYEPIIAHHS [TpaBa
€ JIOCUTh 3HAYHUM OOMEXKEHHSIM IMPABOMOYHOCTEH BJIAaCHUKA, YMOBH HOro
3aCTOCYBaHHS YITKO BH3HA4Y€HI B 3aKOHOJIABCTBI €BPOIEHCHKUX KpaiH [9, c.
148]. Lle nae miacTaBu CTBEPXKYBAaTH MPO HEOOXITHICTh YITKOTO BU3HAUCHHS
YMOB 3aCTOCYBaHHS MIPUHIIUITY BUYEPIIAHHS MPaBa 1 B 3aKOHOJABCTBI Y KpaiHU.

BignoBigno mo 4. 3 cr. 31. 3akony VYkpainu «IIpo oxopoHy mpaB Ha
BUHAXOJIU 1 KOPUCHI MOJENi», HE BU3HAETHCA MOPYUIEHHSM IpaB, WIO
BUILTMBAIOTH 3 MATEHTY, BBEJICHHS B TOCIOAAPCHKUI OOIr BUTOTOBJIEHOTO 13

3aCTOCYBaHHSIM 3allaTEHTOBAHOIO BUHAXOJy (KOPMCHOI MOJEIi) MPOAYKTY
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OyIb-IKOI0 0Cc00010, siKa Mpuadana iioro 6€3 MoOpyImeHHS MPaB BOJOAIIBIIA ...
SIKIO 1IeH MPOAYKT OyB BUTOTOBJICHMH 1 (a00) TICIIsl BUTOTOBJICHHS BBEACHUMN
B 00II' BJACHUKOM MAaTEHTY YH 1HILOK 0CO0O0I0 32 MOro creiiaibHUM J03BOJIOM
(miensiero) [6].

3rigHo 4.3 cr. 22 3akoHy Ykpainu «[Ipo oxopoHy mpaB Ha HNpOMHUCIOBI
3pa3Ku», HE BU3HAETHCS TMOPYLIEHHSM IIpaB, IO HAJAIOThCS NATEHTOM,
BBEJICHHS B IUBUILHUN 00OpPOT BUPOOY, BUTOTOBJICHOI'O 13 3aCTOCYBaHHSIM
3aIaTeHTOBAHOI'O0 MPOMHUCIOBOTO 3pa3Ka, MICIsS BBEACHHS IILOTO BHPOOY B
[UBUIBHUN 000POT BJIACHUKOM MATEHTY M 3 MOT0 CIEIiaTbHOTO J03BOY [5].

[TpuHIIMT BUYEepHaHHA IPaB Ha 3HAK JIJIs1 TOBAPIB Ta MOCIIYT B YKPaiHCHKOMY
3aKOHOJABCTBI c(hopMyiboBaHUi y 4. 6 cT. 16 3akony Ykpainu «IIpo oxopony
MpaB HAa 3HAKW JAJI1 TOBAapiB 1 MOCIYr» TakKUM 4YMHOM: «Bukiioune mpaso
BJIACHHMKA CBIJIOLITBA 3a00POHSITH 1HITUM 0C00aM BUKOPHUCTOBYBAaTH 0€3 HOro
3rOJIM 3apeECTPOBAHMM 3HAK HE NOLIUPIOETHCA HA: ...BUKOPUCTAHHS 3HAKA IS
TOBapy, BBEJCHOIO IMiJ ILHMM 3HAKOM B IMBUIBHUN 0O0OPOT BIIACHUKOM
CBIJIONTBA UM 3a MOT0 3rofoio... » [4].

BignoBigao g0 4. 2 cr. 17 3akony VYkpainu «IIpo oxopoHy mnpaB Ha
KOMITOHYBaHHSI HaliBIPOBIJHUKOBUX BUPOOIBY», HE BU3HAETHCS MOPYLIECHHSIM
npaB, U0 HAJAIOThCS PEECTPALEI0 KOMIIOHYBAaHHS, BBE3CHHS Ha MUTHY
TEPUTOPII0 YKpaiHWU, NMPOMOHYBaHHS IJis NPOAAXY, MpoAax, 30epiraHHs B
3a3HAYEHUX LUIAX abo 1HIIE BBEJAEHHS B OOOPOT HAMIBIPOBIIHUKOBUX
BHUPOOIB, BUTOTOBJICHUX 13 3aCTOCYBAHHIM 3apeeCTPOBAHOIO KOMIIOHYBaHHS, 1
OyIb-sIKUX BUPOOIB, 10 MICTATH TaKl HAIMIBIPOBIJHUKOBI BUPOOH, SKILO BOHU
npua0aHl 3aKOHHUM IIUISIXOM. ... SIKIIO BOHHU MICJIS BUTOTOBJICHHS OyJu
BBEJICHI B 000OPOT BIIACHUKOM TMPaB Ha JIaHE 3apEeeCTPOBaHE KOMIIOHYBAHHS Yd
3a Moro J03BOJIOM. [7].

Sk 6aunMo, B piI3HUX 3aKOHAX BBEJICHHS B €KOHOMIUYHHI 00Ir BU3HAYAETHCS
MO0 PI3HOMY — «TOCHOJAPCHKUN 00Ir», «UHUBUIBHHM 001r», «o0ir». Taka

TEPMIHOJIOT1YHA HEY3TO/KEHICTh CTBOPIOE XMOHE YSBICHHS MPO ICHYBaHHS
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pPI3HHX TIPOLECIB MPU BBEJIECHHI B EKOHOMIYHHUN 00ir 00’€KTIB TIpaBa
IHTEJIEKTYaJIbHOI BiIacHOCTI. Ha Hamry nyMKy cilii BAKOPUCTOBYBAaTH came
TEPMIH «TOCHOAAPCHKUM O0Ir», SK TaKUMl 10 HAWMOUIBII TOBHO 1 BIPHO
BiJI0Opa)ka€ CyTh EKOHOMIYHOTO 00iry MailHOBMX MpaB I1HTEIEKTyaJlbHOI
BJIACHOCTI.

besyx O.B. Bu3Hauae rocnogapchbkuii O0OPOT K CYKYHHICTh
B32€MOIIOB I3aHUX BIJIHOCUH MK yYaCHUKaMU PUHKY, sIKa BUHUKA€E YHACIIIOK
pyXy TOBapy Ha puHKY. Taki BIIHOCMHHU XapaKTEepU3YIOThCS MOOYJIOBOIO Ha
3aKOHOMIPHOCTSIX Ta MpaBWIaX EKOHOMIYHOI KOHKYpPEHIli, CIeliaJbHUM
CTaTyCOM CyO’€KTIB BIJHOCUH, B3a€EMO3aMIHHICTIO Ta 6€30C000BICTIO TOBApPIB
000pOTY, MOKJIMBICTIO PO3ILIEIJICHHS IPABOMOYHOCTEN BIACHOCTI, YHACIIIOK
4oro NpeIMETOM O0O0pOTYy KpiM MPOAYKIi, poOIT Ta MOCIYr MOXYTb
BUCTYyNaTH JOKYMEHTH, W10 MIATBEP/KYIOTh IME€BHI MPaBOMOYHOCTI,
3000B’s13aHHSI Ta TpaBa, SKI € CAMOCTIMHMMHU IO BIIHOUIEHHIO 1O MaiiHa,
HAsIBHICTIO YaCOBUX Ta TEPUTOPIAIbLHUX MEXK 000pOTY, MOMUTY 1 MPONO3ULIIi,
CHeiaabHOI BIAMOBIIATLHOCTI 32 MOPYILIEHHS MPaBUi 000POTY Ta MOPSIKOM
il 3actocyBaHHs [3, c. 40].

BpaxoByoun BUILIEBUKIIaI€HE MU pOOMMO HACTYITHI BUCHOBKH.

Peanizamisi mMailHOBMX NpaB I1HTEJNEKTYallbHOI BJIACHOCTI € MPEIMETOM
BHUBUYEHHS rOCTIOJIAPCHKOr0 MpaBa.

Jlitoye 3aKOHOAABCTBO VYKpaiHU BCTAHOBIIOE psAJl OOMEXKEHb MO0
peanizallii MafHOBUX MpaB IHTEJIEKTYaJIbHOT BJIACHOCTI HAlOUIbIII BATOMHUMHU 3
AKUX € CTPOKOB1 OOMEXEHHS Ta MPUHIIMIT BUYEPIIAHHS [IPaB.

3akoH Ykpainu «IIpo aBTOpchKe MpaBoO 1 CyMDKHI NpaBa» BCTaHOBIIOE
HallloHANbHUM pexkum BuuepnanHs npas. lllogo iHmmx o00’exTiB mpaBa
IHTEJIEKTYallbHOI BJIACHOCTI 3aKOHOJIABCTBO HE JAa€ YITKOI BIJAMOBiAl Ha
MUTaHHS KU caMe PEeXUM BHYEpHaHHS MpaB BCTAHOBJIEHO, IO JA€ 3MOTY
3poOUTH BUCHOBOK IPO JOLUIBHICTh NMPOBEACHHS HAYKOBUX IMOMIYKIB y LN

cdepi 3 METOI0 BU3HAYCHHS IKUH e PEKUM BUUEpPIaHHs MpaB (HAL[IOHATbHUMN,
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perioHaIbHUM YU MDKHApOJAHUN) HAWOLIBII TOBHO OyJae BIANOBIIATH
€KOHOMIYHHMM IHTepecaM YKpPaiHCbKOrO CYCIUIbCTBA.

B 3akoHOmABCTBI, 110 BHU3HAYa€ MPUHLHUI BUYEPIAHHS TpaB sl PI3HUX
00’€KTIB MpaBa IHTEJIEKTyaJbHOI BIACHOCTI ICHY€ TEpMIHOJOIYHA
HEY3rOJKEHICTh TMOHATTS BBEJIEHHS B €KOHOMIYHHUI 00Ir — «rocmofgapCchbKuii
00Ir», «UUBUIBHUNA 001r», «o0ir». BpaxoByrounm creuudiky peanizarii
MalHOBHUX MPaB 1HTEIEKTYyalIbHOI BIACHOCTI CIIiJ] 3aCTOCOBYBAaTH caMe€ TepPMIH
«rocTojapchbkuil 00iry», K TaKUil 10 HAWOLIBII MOBHO 1 BIPHO BiJloOpa)kae
CyTb €KOHOMIYHOTO 00iry MaiWHOBUX MpaB IHTENEKTyaJlbHOI BJIACHOCTI. B
3B’SI3Ky 3 UMM BBa)Xa€MO 3a JOIUIbHE BHECTU 3MIHU B 4.3 cT. 22 3aKkoHy
VYkpainu «IIpo oxopoHy mpaB Ha MPOMHCIOBI 3pa3kuy», 4. 6 cT. 16 3akoHy
VYkpainu «IIpo oxopoHy mpaB Ha 3HAKH JJIsl TOBApiB 1 MOCAyr» Ta 4. 7 cT. 15
3akony Ykpainu «IIpo aBTOpchke mpaBO 1 CyMiKHI MpaBay 3aMiHUBIIN
CJIOBOCHIOJTYYEHHS «IIMBUTBHUN 000pPOT» Ha «TOCHOIAPCHKHUI 000pOT», B 4.2
ct. 17 3akony Ykpainu «IIpo oxopony mpaB Ha Tomorpadii iHTErpaJbHHUX

MIKPOCXEM» 3aMIHUBIIHU CIOBO «000POT» HA «TOCMOAAPCHKUN 000POT.
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HAYKOBO-ITPAKTUYHI IPOBJIEMH
HYBJIYHOI'O ITPABA

PO3/1LT 2

3HAUYEHHS PIINEHHS BEJIUKOI
MAJIATH €CILT Y MIXKJIEPKABHIM
CIIPABI «YKPAIHA ITPOTHU POCII (ILIOJ10
KPUMY)» BIJ 25 YEPBHSI 2024 POKY JIJISI
PO3BUTKY NPAKTUKHA TJIYMAYEHHSA
TA 3ACTOCYBAHHS €BPONEVCHKOI
KOHBEHIIII 3 ITIPAB JIFOJIUHH

Mukona I'namoecoKuii
cy0os Esponeticokoco Cyody 3 npag Jn00uHU,

KaHouoam puoudHux HayK, OOyeHm

OnnocTtaiino yxBaneHe Benukoro [lanaToro €CIIJI Ta onpuntoguene 25
yepBHs 2024 poKy pillleHHS Yy CIpaBl 3a MDKIEP)KaBHUMH 3asBaMHu Y KpaiHu
NeNe 20958/14 ta 38334/18 no Pociiicekoi Depepartii 1010 ABTOHOMHOI
Pecny6niku Kpum ta micta CeBacTomnoiib, MOXKE aHalli3yBaTUCS Y Oaratbox
BUMipax. Te3u Hboro BUCTYIy OOMEXKYIOThCS JIMILIE IEIKUMU MO3ULIAMH, SIKI,
K BUJAETHCS, HAMMOMITHIIIIE BIUIMBAIOTh HA PO3BUTOK npakTuku €CILIL.

VY 1ux 1BoX MDKIEpKaBHHUX 3asBax, MOJaHUX BIAMOBIAHO 10 cTaTTi 33
€KIUI, ypsa VYkpainu crBepmxkyBaB, mo Pociiicbkka @Depepartis Hece
BIIMOBIAANBHICTh 3a aJIMIHICTPATUBHI i1, 110 MPU3BEIU 1O YHUCICHHUX

MOPYIIEHb TIPAB JIFOIUHM, K1 € YACTHHOIO BEJIMKO1, B3a€MOMOB'13aHOT KaMITaHii
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MOJIITUYHUX penpeciid, 3a1icHI0OBaHo1 Pociero 1 cipsiMOBaHOi Ha MPUAYIIEHHS
Oyb-sIKOI TOJIITUYHOT OMO3HUIIIT Ha OKYTIOBAHIN HEIO TEPUTOPII.

Yacosi Ta teputopianbHi pamku 3asBu Ne 20958/14 OGynu oOmexeHi
nepiogom 3 27 mororo 2014 poky no 26 cepnug 2015 poky Ta TepUTOpiEIO
Kpumy, Tomi sk 3asBa Ne 38334/18 He mayia Takux 4aCOBUX OOMEXKEHb. Y PsiJi-
3asiBHUK HE BUMAaraB BUHECEHHS CyI0BOI'O PIILIEHHS B OKPEMUX CIIpaBax, Ha sIK1
BIH TMOCWJIABCS, @ NIPOCUB pO3IIIANATH iX SK JOKa3H aJMIHICTPATUBHOI
MpakTUuKH, 1o nopyurye Konseniito. BiqnoBigHo, 1HAUBIAYyadbHI CKapru Ha
CTBEpIKyBaHl nopyiuieHHss KOHBEHIIIT He BXOAUIU IO MPEAMETY PO3IIISIAY
Cynowm y it cripasi.

VY cBoemMy pilieHH1 npo NpuHATHICTS Big 16 rpyaus 2020 poky Benuka
[lanata mocrtaHoBUJA, IO OCKap)KyBaHi (akT, Kl € mpeaMeToM 3asiBu No
20958/14, miananamoTs niJ «opucAukiio» Pociiicskkoi denepanii y 3Ha4eHH1
crarti 1 Konsenuii. Benuka [lanata Biaxuiwia momepesHi 3anepedeHHs
VYpsay-aep:kaBu-BiiOBIlaya Ta BU3HAJTA NPUUHATHUMH CKapru Ypsay-
3asiBHUKA Ha CTBEPIKYBaHy aJIMIHICTPATUBHY MPAKTHKYy, L0 CYNEepeuuThb
crattsim 2, 3, 5, 6, 8, 9, 10 Ta 11 KonBenuii, crartsim 1 Ta 2 Ilepmioro
nporokoiy A0 Kousenuii, cratti 1 [Iporokony no KonBeniiii npo 3axucT npas
JIOJMHU 1 OCHOBOMOJOXXKHUX cBoOoxA Ta ctarri 1 Ilepmioro mpoTtokony 10
Kongenmii. 1, crarri 2 Ilporokomy Ne 4, a Takox crtarti 14 KonBeHuii y
noeaHanH1 31 cratTsamu 8, 9, 101 11 Konenuii Ta crarreto 2 Ilporokony Ne 4
no Konsenuii. 3rogqom Benuka namara npoBena ciayXaHHs 1Mo cyTi 3asBU No
20958/14 1 moxo nmpuitHaTHocTi Ta cyTi 3asBu Ne 38334/18 (cTocoBHO, cepen
IHIIOT'0, TIOBOJKEHHSI 3 YKPAiHCBKUMU NOMITUYHUMHU B's3HsiMuU B Kpumy,
1HIIMX YacTuHaxX Ykpainu, Pociiicekiit @enepartii ta binopyci).

VY pimenni Big 25 uepBHs 2024 poky Benuka I[lanara BuzHana
NPUMHATHOIO CKapry IoAO0 mnepeBeneHHs yB's3HeHuX 3 Kpumy no Pocii,
nopyuieHy Takox y 3assi Ne 20958/14, npo siky TuM yacom 0yJI0 MOBIJIOMJIEHO

Pociiiceky denepartito, 1 BcTaHoBUIa opyieHHs: KOHBEHII1T Ta MpOTOKOJIIB A0
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Hel 11010 KOKHOI 3 MPUMHATHUX cKapr y wii 3asaBi. Benuka Ilanata takox
Bu3Hasia 3asBy No 38334/18 4acTKOBO NPHUMHATHOIO 1 YacTKOBO
HenpuitHsaTHOO. [lo cyTi miel 3asaBu Benuka manata BCTaHOBWIJIA MOPYLIECHHS
crateit 3, 5, 6, 7, 8, 10 ta 11 KonBeHiii, a Takox ctarti 18 y moenHanHi 3i
crartamu 5, 6, 8, 10 Tta 11. Bona Takox 3ape3epByBajia NUTaHHSA IPO
cripaBeITUBY caTuc(axiiiro 1 BKa3asa, BiJIMOBIIHO 70 cTaTTi 46 KoHBeHilii, 1m0
Jep>KaBa-BI/IMOBIIay TMOBUHHA BXXUTH BCIX 3axXOJiB i 3a0e3neueHHs
AKHAUIIBUAIIOrO  O€3MeYHOro TIOBEPHEHHS  BIJAMOBIIHUX  YB'A3HEHUX,
nepeseaeHux 3 Kpumy no B'ss3uuils B Pocii.

o crocyeThest BnacHoi topucaukiii, €CIIJI miaTBEepIUB TPUHLIMIIH,
HemonaBHo Bu3HaueHi [lanmaroro fioro Tpetwoi cekii y cupasi Pivkina and
Others v. Russia, §§ 46-54, 1110 3aCTOCOBYIOTBCSI ITPHU PO3TJIISAI IHIAUBIAYaTbHUX
cupaB npotu Pociickkoi ®enpeparii. Ilicns BukimrodyeHHs Pociichkoi
®enepauii 3 Pagu €Bponu Ta npunuHeHHs, 3 16 Bepecust 2022 poky, ii yyacTti
B €BponeichKiii KOHBEHIT 3 MpaB JIOAWHU, CKapru, nojaHi npotu Pocii,
MOXYTb OyTH MOAUIEH]I Ha Tpu rpynu. Jlo mepuioi 3 HUX BXOASTh CKapru Ha
nojii, mo Manu Micue a0 aatu npunuHeHHs Aii Konsenuii mono PO (16
BepecHs 2022 poky). He Buknukae cymuiBiB y Tomy, mo €CIUI mae
IOPUCAUKLIIO PO3IIIAAaTh BIANOBIAHI ckapru. Jpyra kareropisi CTOCYEThCS
ckapr Ha Jii ud Oe3aisuibHICTH P® micig Toro, sik BOHa MPUNMHWIA OYyTH
Bucokoi J[loroBipuoi Ctoponotro KouBenmii. VY wmiii karteropii ckapr
topucaukuis €CIUL ratione personae BincytHs. Hapemri, icHye Tpets
KaTeropisi CKapr, Kl CTOCYIOThCS 11l Ta 6e31isibHOCTI PO, 1110 movanucs mija
gac mii €KIII mono miei aepkaBu, ajge OXOIUIIOIOTH MEPioj MICHs JaTv
npunuHeHHss 11i KonBenmii miono uiei nepxkaBu. Lo crocyeThecs wi€i
ocTaHHbOi Kateropii, Cya TOBTOpHUB, IO JJiI BCTAHOBIIEHHA CBOE]
TEMITOPAJIbHOI FOPUCUKIIIT BaXKJIMBO BUBHAUYUTU B KOKHIN KOHKpPETHIN CIpaBi
TOYHUM Yac CTBEpPKYBAHOI'O BTPYUYaHHs, OEpydyHd 10 yBaru sk OCIOPIOBaHI

(daxTu, Tak 1 00CSIT KOHBEHILIMHOTO TpaBa, sIKe, SK CTBEPIKYEThCS, OYIJIO
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MOpYIIEHO. Y BUMAJKaX, KOJIU BTPYUYaHHs BIIOYBA€THCS /10 aTH MPUITUHEHHS,
a HEBUKOHAHHSA 3000B'si3aHb BIAOYBa€TbCs TICHs 1€l JaTu, came jaara
BTpy4aHHsI Mae OyTu 30eperkeHa /Ui BU3HAYeHHs 4acoBoi ropucaukiii Cyuy.
Tak, y copaBi Ne 38334/18 Cyn BCTaHOBHMB, 3 OIJIsly Ha BIJANOBIIHY
aMIHICTPaTUBHY TMPAKTUKY, 10 BIH Ma€ HOPUCIAUKIIIO 00 CHUTYyaIlil
TPUMaHHsS B YMOBaxX HECBOOOM, K€ PO3IMOYAJIOCS A0 JATH MPUIUHEHHS Iii
KoHnBeHn11ii moa0 nepkaBu-BiANOBI1aua, 3 OISy Ha O0e3MepepBHICTh TAKOTO
TPUMaHHS B yMOBax HECBOOOIH.

Y cdepi mnuTaHP CHIBBIAHONICHHS 3000B’sA3aHb JIEP)KaBH 34
MDKHApOIHUM MPABOM IIPaB JIIOAUHU Ta MI>)KHAPOIHUM I'yMaHITapHUM ITPaBOM,
HaWBaXXJIUBIIIUM PO3BUTKOM TpakThku Cylny € HajaHa HUM BIJIIMOBIIb Ha
3arajibHe TUTaHHS «3aKOHHOCTI», SK TOTO BHUMAaralrTh pI3HI TOJOXKCHHS
KouBeniii, y Bumamkax, KoJW Jep)KaBa-BIAMOBIAAY, 3AIHCHIOIOYHU
«e(eKTUBHUM KOHTPOJIb» HaJ paliOHOM 3a MeEXaMU CBO€I MIKHAPOIHO
BU3HAHOI TEPUTOPIi, 3aMIHIOE YMHHE 3aKOHOJABCTBO IIOI'0 PAaliOHY CBOIMU
BJIaCHUMU 3akoHaMu. CyJ1 BUPIIIUB, 1110 HOro MonepeaHi pilleHHs y MogI0HIX
cutyanisax (Hanpuknan, Loizidou v. Turkey (merits); Mozer v. the Republic of
Moldova and Russia [GC]; llascu and Others v. Moldova and Russia [GCJ;
and Mamasakhlisi and Others v. Georgia and Russia) He MOXyTb OyTH
3aCTOCOBaHI Yy Il CIpaBi, OCKUIBKM BOHU CTOCYBaJIHCS ab0 «IpaBay»
MDKHApOJHO HEBU3HAHUX YTBOPEHB, 110 HE B1IOOPaKarOTh >KOAHOI MPaBOBOI
Ta cyaoBoi Tpaauili, cymicHoi 3 KoHBeHIi€l0, a00 MNPOAOBXKECHHS
3aCTOCYBaHHSI MOMEPEAHLOTO HAIlIOHAJIBHOI'O0 3aKOHOAABCTBA, IO MIsUIO0 Ha
BIAMOBIAHINA  TepuTopii. HaTtomicTh HUHINIHA copaBa  CTOCyBajacs
3actocyBaHHs B Kpumy 3akoHonaBcTBa Pociticbkoi denepartii (a0o «mpaBay»
MICIIEBUX OpPTraHiB BJaJH, SK MOXIJHOT'O BiJl HHOT'0), SIKE MOBHICTIO 3aMIHHJIO
paHillle 3aCTOCOBHE Ta YMHHE YKPaiHChKE 3aKOHOAABCTBO MICHS YKJIaJACHHS TaK
3BaHOro «Jloroopy mnpo mnpueaHaHHs» MDK Poci€elo Ta Tak 3BaHOIO

«Pecny6miikoro Kpum». Ockinbku 10 moii, mo Oyiu mpeaMeToM po3riisiy
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CIpaBM, MaJld 3acTocoByBaTHcs sk mnonoxeHHs E€KIIJI, tak 1 HOpMmu
MDKHapoaHoro rymatiTapsoro npasa (MI'TI), 1 ockunbku Cyz OyB MOKIMKaHUN
Taymauntd KoHBeHIII0 y CBITII BiANOBIAHMX mojoxkeHb MITI, 3aranbHe
MUTaHHS «3aKOHHOCT1» OyJIO BHpILIEHE MUISXOM MOCUJIaHHsA Ha ocTaHHE. Cyn
nocnascst Ha Hopmu MI'TI, 1o Bu3Ha4a0Th 3000B'13aHHS JEp KaBU-OKYIIaHTa
(T'aa3bke monoxenust 1907 poky ta YerBepra JKeneBchbka xoHBeHIis 1949
POKY), SIKI 4ITKO MepeadayuaroTh, 10 ICHY€e 3000B's13aHHs 30€epiraTi 3aKOHH, 110
III0Th Ha OKYNOBaHIM TepuTopii, 1 HE 3MIHIOBaTH, HE 3yNHUHATH 1 He
3aMIHIOBAaTH iX BJIACHUM 3aKOHOJABCTBOM JI€P’KaBH-OKYIaHTA, 32 BUHSATKOM
TPHOX BUHSTKOBUX CUTYyalliil (1) morpeda nepxaBu-OKyHaHTa YCYHYTH Oyib-
AKy TpsMy 3arpo3y BiacHii Oesmeni; (i1) 0OOB'A30K Jep)KaBU-OKYIIAHTA
BUKOHYBaTU CBOi O00O0B'si3ku 3a JKEHEBChKOIO KOHBEHIli€l; abo (iii)
HEOOXIHICTh 3a0€3MeYUTH «BIOPSAJIKOBAaHE YMPABIIHHS» OKYIIOBAaHOIO
teputopiero. OCKUIBKA ICHYBaHHS KOJHOI 3 LKUX BUHATKOBUX CHUTyalld He
O0yno noseneno, Cya AIMIIOB BHCHOBKY, IO POCIMChbKE 3aKOHOAABCTBO B
KpuMy He Moke BBaxaTHCSl «3aKOHOM» Yy po3yMmiHHI KouBeHiii, a Oy/ap-sika
aJMIHICTpaTUBHA MPAaKTHUKA, 3aCHOBaHA HA IIbOMY 3aKOHOJABCTBI, HE €
«3aKOHHOIO» 200 «BIAMOBIIHOIO J10 3aKOHY». Te ) came cTocyBasIoCs 1 aKTIB
«pociiickkux cyniB», mo Aisau B Kpumy micna 18 Oepesnst 2014 poky (natu
YKJIaJIeHHS] TaK 3BaHOr0 «J{oroBopy mpo mpuegHAHHS»), OCKUIBKH 11 «CYIH»
HE MOIJIM BBAXKATUCS «BCTAHOBIICHUMM 3aKOHOM» JUJIs Huied crarti 6 § 1
KongeHiii.

BaxxnuBuM acniekToM «kpuMchkoro pimeHHs» Benukoi [Hanatu €CIJT
CTaB 3aCTOCOBaHUM HEIO MIJX1J 0 MUTaHHS HACWIBHUIBKUX 3HUKHEHb. Cy[
MOCTAHOBHB, IO MPH BHU3HAYEHHI HASIBHOCTI aJMIHICTPATUBHOI MPAKTHKU
HACWJIBHUIBKUX 3HMKHEHb, M0 cynepeuuTh cTaTTi 2 KoHBeHIii, 3araibHuii
pO3TJIsi] HE MOBUHEH OOMEXYBATHUCS JIMILIE TUMH 0CcO0aMu, SIKi B KIHIIEBOMY
MIJCYMKY 3anuuiwiucs O0e3BicTM 3HUKIMMH. He3Bakarounm Ha Te, WIO

MIPE3YMITIIISt CMEPTI 3aCTOCOBYEThHCS JUIIIE 110 ITuX 0ci0, Cy 1 AIHIIIOB BUCHOBKY,



129

0 B 3arajJbHOMY KOHTEKCTI BEJIUKOi KUIbKOCTI BHIIQJKIB HE3aKOHHOI'O
no30aBjeHHsI BOJI Ta BIIHOCHO KOPOTKOI'O TMEpIOAY, MPOTATOM SKOIO
BIIOyBaNMCsl BUKpAZCHHS, OCOOJIMBE 3HAYEHHS Ma€ HHU3Ka OCOOJIMBOCTEN
cutyauii. [To-nepiie, BUKpaneHHs 0yJii BYUMHEH1 0c00aMu, 11T IKUX TATHYTH 3a
co00I0  BIJMOBIJAIBHICTh JepxkaBu-Bianosigavya. Ilo-apyre, xepTBamu
HACWJIBHUIBKUX 3HUKHEHb OYyJM TEpEeBAKHO MPOYKPaiHChKI AaKTUBICTH,
KYPHATICTH Ta KPUMCBKI TaTapu, K1 COpUMaNncs sSIK ONOHEHTH MOJIH, 110
posroptasiuca B Kpumy B Toil vac. Ilo-Tpere, BuKpajaeHHs BinOyBamucs 3a
MEBHOI0O CXEMOI 1 BHUKOPHCTOBYBAJIMCA SK 3aci0 3alsiKyBaHHS Ta
nepeciiyBaHHsa Takux oci0 B pamMKkax peainizalii rio0anbHOi cTpaterii PO,
CIpsIMOBaHOiI Ha MpUAYILIEHHs icHyrouoi B Kpumy omosunii mno pociiickkoi
«okymartii». Y miit crpasi OyJ0 3aI0KyMEHTOBaHO 43 BUIIAJIKU 3HUKHEHb, ajie
JUIIEe BICIM 3 BUKPAJEHUX JIOCI BBAXAalOThCA 3HUKIMMU O€3BICTH, a iXHE
MICLIE3HAXO/)KEHHS Ta J0JIs 3aJUIIAI0THCSA HEBITOMUMHU, TOA1 SIK OUIBLIICTD 3
ux oci6 Oynu 3BUIbHEH1 He3a0apoM miciisi 3HUKHEHHs. Tum He meHi, Benuka
[lamata mocTtaHoBWia, IO BUMAAKA BHUKPaJeHb OylIM  «JOCTATHBHO
YUCJIICHHUMWY, 11100 CTAHOBUTHU MPAKTHKY ab0 cuctemy (TOOTO BiANOBIAAIU
KPUTEPIIO «ITOBTOPIOBAHOCTI J1i»), sika cama 1o co01 Oysa HeOe3MeyHOoIo NI
KUTTS, 100 3aCTOCYBATH CTATTIO 2 JIO IT1€1 aIMIHICTPAaTUBHOI NMpakTUKHU. Kpim
toro, €CIIJI BpaxyBaB, 110 OpraHu MNPOKYpaTypu Jep>KaBU-BIIOBIIayua
CUCTEMAaTUYHO BIIMOBISUIUCS TPOBOAUTH €(GEKTUBHE pO3CIIAYBaHHS 3a
JOCTOBIPHUMU 3asiBaMU PO HACUIBHUIIbKI 3HUKHEHHSI.

[le oguH npuMITHUN aclekT crnpaBu cTtocyeThes crarti 18 €KILI, o,
ak Haranye Cyn B § 1335 anamizoBaHoro pimeHHs, TakuM Mae Ha MeTi
3armoOIrTH HEMpPaBOMIPHOMY Ta HE3aKOHHOMY OOMEXEHHIO IpaB 1 cBOOOI,
nependoadeHux KoHBeHIli€ero, yepe3 Taki [ii JepkaBU, SAK TOJITHYHO
BMOTHBOBaHI TEpECIiyBaHHs, IO cynepedaTb camoMmy Jayxy KoHBeHLii.
Bapro naragatu, mo crarts 18 Moke 3aCTOCOBYBAaTUCS JIMILE Y TOETHAHHI 31

crarreto KonBeHIii, sika kBajiikye BIJMOBIIHE NPaBo. Y «KPUMCHBKOMY
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pimieHH» Benuka mnanmata 4iTKO BU3HAYMJIAa 3aCTOCOBHICTh CTarTi 18 'y
MO€JHAHHI 31 cTarTsaMu 6 (IpaBO Ha cChpaBelIuBUUA cya) 1 7 (HISKOro
nokapaHHs 0e3 3akony) Konsenuii. Lo crocyeThes crarti 6, Cyn miaTBepauB,
o nosioxkeHHs: KoHBeHIII1 10NMyCcKaloTh SIK SiBHI, TaK 1 HESIBHI OOMEKEHHS.
Kpim Toro, 3 orisigy Ha CBOIO BEJIMKY HpPAaKTUKY 3 1boro nutanHg, Cyn
BCTAaHOBUB, 1110 [TPaBa, 3aXMILEHI CTAaTTeIO 6, € rapaHTIsIMU, I0J10 AKUX MOXKYTh
NPOABIATHCS (GyHIAMEHTANIbHI 3JIOBXKMBAHHS 3 OOKY JepkaBu. TakuM YHMHOM,
ctarts 18 3acTocoBHa pa3oM 31 cTaTTero 6. | HaBmaku, cutyarlis Oyna 1HIIOK
IIOJI0 CTATTI 7: 3 OIJIAYy Ha HEBIACTYNHUIA XapakTep ii rapanTiid, CyJ BBaXKaB,
mo crarts 18 He MoXe 3acTOCOBYBATHUCA pa3oM 3 HEH, TOMY CKapra Ha
MOPYIICHHs CTAaTTi 18 y moenHaHHi 31 cTaTTeto 7 Oyja BU3HAaHA HECYMICHOIO
ratione materiae 3 KoHBeHLI€IO.

CrnopiBatocs, 0 3 OMISIAY HAa HOro o0CATr 1 BaXKJIMBICTh, PIIICHHS
Benukoi [Tanatu €CII y «kpuMcbkiii cripaBi» Big 25 uepBHsa 2024 poky cTaHe
MpPEeIMETOM PO3TJIsAay Y 0ararbox HOBHMX IMyOJIIKAIlisiX Ta CTaHE MPEAMETOM
BXJIMBUX JUCKYCI Mk (axiBUSIMH 3 MUTaHb MIKHAPOJHOI'O 3aXHUCTy MpaB

JIOJIMHYA B YMOBAX BINCHKOBOI OKYyTIAIIii.

INDIGENEITY: PUSHING FOR INCLUSION
AND APPROPRIATION IN THE
ANTHROPOCENE?

Viad Vernygora

DSocSc Candidate

(University of Lapland, Finland),

Senior Lecturer in Political Science and
Philosophy

Khazar University (Azerbaijan)



131

Abstract

This piece attempts at critically elaborating on the factor of ‘indigeneity’
in the context of internal politics as well as its obvious struggle to understand
the very meaning of the phenomenon. The issue-associated practical point is
argued to be looking like a matter of convenience for those who prefer engaging
it into play or getting rid of it from the intra-politics whenever the phenomenon
loses its leverage.

Keywords: Indigeneity, Anthropocene, Knowledge, Environment,

Science, Convenience, Internal Politics.

Not a great deal of occasions can be singled out when the Western
scholarship, despite its inborn quality to be constantly searching for new
approaches to ontological challenges, would genuinely tackle the actuality in
order to recognise the existence of what really exists (or, for that matter, non-
existence of what does not). Most probably, such an occurrence last took place
when La Promenade du sceptique made the name of Denis Diderot
academically immortal, even though the wait for the publication of the work
was nearly a century. A great hooligan of philosophy, Diderot would have been
positively thrilled to find out that one of the most important parts of the heavily
atheistic physical cosmology, the Big Bang theory, would be framed up by a
priest . Therefore, we argue that a notion is analytically at play when it is
convenient for a scholar or an agency to engage it into play, or, if a more precise
line of words is to be used, Zeit zu leben und Zeit zu sterben .

Considering the generalisation above, the Western (Eastern or any other)
academia, together with its corresponding locality’s governing body, never
bothered to ignore, let alone hate, the social phenomenon of ‘indigeneity’.
Convenience, or lack of it, has always been the key. Marxism and the National

Question was written by the same personality who then, in 20 years, went
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ahead to brutally deconstruct the policy of Korenizatsiya (kopeHizariisi), paving
the way to the Holodomor. There is no genuinely ‘eastern’ Stalin or truly
‘western’ Hitler around these days, nor have we been noticing the presence of
Friedrich Nietzsche or Martin Heidegger among the debaters of the Munich
Security Conference. At the same time, ‘indigeneity’ has become a buzzword
in the field of post-Cold War political science, and, as it appears to be the case,
there are three compelling as well as interlinked reasons for this development.
Firstly, there is a detectable general understanding — a highly questionable one
though — that “indigenous peoples have a special relationship with, and
knowledge of, the environment” (Lindroth and Sinevaara-Niskanen, 2013, p.
279).

Secondly, the fact that a particular community has a historically traced
distinct continuity with a pre-colonial society, has been broadly converted into
legal norms, including those that are directly associated with or already are
international law. Ironically, this situation has given a golden chance to the
United Nations (UN), the core element of the current international system, to
do something that comes out to be positive, since the organisation — full of
“peace-loving states” (‘Charter of United Nations’, Chapter II, Art. 3) — has
already given up the process of arranging what it is supposed to be arranging,
international peace and security. Even acting in such an authentically definite
bureaucratic ‘nirvana’, the UN still has not managed to clearly define
indigenous peoples, because it is declared to be “difficult to fully capture their
diversity” (‘Partnering with Indigenous Peoples: Experiences and Practices’,
2012, p. 3).

Thirdly, the phenomenon of indigeneity has now become directly
associated with intra-politics, recognising holistically political as well as
unifying nature of Anthropocene — “humans [...] assumed the role of the
principal architect” (Evans and Reid, 2014, p. 4), — transforming real and

perceived resilience into numerous commodities, since “[1]ife for the resilient
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subject is always on the margins of existence” (Evans and Reid, 2014, p. 83),
and working overtime to irreversibly re-design a locality’s strategic identity
narrative that has presumably been featured by myriads of post-invasion/post-
colonial ‘tales’ about those ‘good old days’. For example, as noted by Henry
and Pene (2001, p. 234), “Maori intellectuals have begun to question and re-
evaluate the tenets of their disciplines, from a distinctly Maori perspective”.
In terms of classic scholarly research, when it comes to indigeneity being
exemplified, the fields of political science, social anthropology, and sociology
are getting enriched on the daily basis. The phenomenon, which has managed
to quasi-unify the peoples of Amazon, Lapland, and the Pacific under a
perceivably single analytical ‘roof’, exhibits an unmatched degree of internal
diversity. For example, a range of difficult legal issues associated with Te Tiriti
o Waitangi (‘The Treaty in brief’, 2022) never prevented New Zealand from
eventually becoming Aotearoa . However, the post-modern Kiwi approach on
intra-societal integration has effectively resulted in diverting the sizeable
segment of the country’s Maoridom, 850,500 people or 16.7 per cent of national
population (‘Maori population estimates: At 30 June 2020°, 2020) from giving
their political support to the Maori Party (Te Pati Maori). The latest 2023
General Election’s preliminary count showed the Maori Party receiving support
from 58,949 voters or 2.61 per cent of the total number of votes placed (‘2023
General Election — Preliminary Count’, 2023). Therefore, it means that the
indigenous people of Aotearoa New Zealand prefer voting on policies of major
parties rather than following an ‘ethnic political call’. So, “God defend New
Zealand” ? To please a Skeptic during his yet another Walk, there is also
another option: “Manaakitia mai Aotearoa” . The story on Sami and Finland is

different.
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AKTYAJIbHI ACHEKTH ®IHAHCOBO-
KPEJUTHOI MIATPUMKHU
MIJMPUEMIIB CTOJIMII B YMOBAX
BOEHHOI'O CTAHY

bynuuesa H. A.,

KaHouoam puoudHux Hayk, OOyeHm,

ooyenm Kagheopu npusamnoeo npasa Kuiecbkozco
CMoauYH020 YHigepcumemy imeni bopuca

I pinuenxa

bynuues A. 0.,

KaHouoam opuoudHux HayK, HavaivHux [-2o
8I00iNy HAYKOBO-00CNIOHOI 1abopamopii npobiem
npago8oco ma OpeanizayitiHo2o 3abe3nedents

oistnonocmi Minicmepcmea J{H/[I MBC Vkpainu

3 METOI0 CIIPUSHHS PO3BUTKY MAJIOro Ta CEpeIHBOr0 MANPUEMHUIITBA, a
TAKOX CTBOPEHHS HOBHX POOOYMX MICIb Ta 30UIBIICHHS HAaAXOIKEHb IO
oromxkery micta Kuea y KuiBcbkiit Mickkilt paji 25 TpaBHs 2023 poky BHECTH
3miHM 10 [lonoxeHHs npo GpiHaHCOBO-KPEIUTHY HMIATPUMKY CYO'€KTIB MaoOro
Ta CepeIHhOro miAnpueMHUIITBa y MicTi Kuesi (nani- [onoxenns npo OKII),
ske aie 3 2017 poky. Lle pimenus Oyno cnpsiMoBaHe Ha 301IbIIEHHS KUTBKOCTI
cy0'eKTIB Majoro Ta CEpeIHbOro MiANpUEMHUITBA y MicTi Kuesi, ski
MaTUMyTh 3MOTY OTpUMATH (PIHAHCOBO-KPEAMTHY MIATPUMKY. A TaKOX
YHEMOKJIMBJICHHS OTpPUMaHHS 1€l MATPUMKU cyO'ektamu Oi3Hecy, sKi
MOB'SI3aH1 3 Jep’KaBor-arpecopoM. Takox OyJio mnepeadadyeHo 3MEHIICHHS
(1HaHCOBOTO HABAHTAKEHHS HA CTOJIMYHMX MIANPUEMIIIB HA Yac J1i BOEHHOTO

cTaHy Ta mnpotsiroM 90 kaneHIapHUX JHIB MICAS HOro mpumuHEHHS abo
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CKacyBaHHsA, a came KommneHcyBaTH 99% Bij CyMH BIJICOTKIB 32 KPEIUTHUM
JIOTOBOPOM, SIKi (PaKTUYHO CIUIaueH1 MO3UYaIbHUKOM 3a 3BITHUM mepiof [1].

3rinno 3 BkazanuM llonoxenusm npo OKII mianpuemui micta Kuea
MOXYTb OTpUMYyBaTh (DIHAHCYBAHHS Ha peani3alil0 CBOiX 1HBECTULIMHUX
MIPOEKTIB HA HACTYIHUX yMOBAX:

- mnporneHTHa ctaBka 10 UIRD (12 micsunuit) + 9 %.

- CyMa KpeauTy He MOXKe nepeBulryBaTu 50 MITH TpH.

- MaKCUMaJbHHUI CTPOK HaJaHHS (PIHAHCOBO-KPEIUTHOI MIATPUMKH HE
MOJKE MEePEBUIIYBATH 6 POKIB.

Cy0’€eKTH Majioro Ta CepeIHbOro MiANMPUEMHHULITBA, K1 OTPUMAIIU KPEIUT
3a JepykaBHOIO mporpamoro «loctymHi kpeaut 5-7-9 %y Ta miananarTh i
Bumoru [lonoxenns npo ®KII, 3a iX 3rogor0, MOKYTb OTPUMATH JOAATKOBY
(1HaHCOBO-KpPEIUTHY MIATPUMKY BIJ KHIBCbKOi MIChKOI Biagu. ToOTo, st
MIJIPUEMIIIB CTOJUII, SIKI € yYaCHUKaMU Jiep>KaBHOI mporpamu «JlocTyrmHi
KpeauTH 5-7-9 %y, KiHLeB1 BIACOTKOBI cTaBKU OyayTh 110 0,1 % piuHuX.

Ha croroani y mporpami (piHaHCOBO-KPEIUTHOI MIATPUMKHU CYO’€KTIB
Majoro Ta CEepeaHbOro MiANnpueMHUITBA y MicTi KueBi OepyTh yuactb
HactynHi O6anku: AT «ITPOKPEJUT BAHK», Ab «YKPI'ASBAHK», AT
«OIIAABAHK», AT «kKPEJJUTBECT BAHK», AT «KKPEJJOBAHK», AT Kb
«ITPUBATBAHK», AT «Kb «I'JIOBYC», IIAT «bAHK BOCTOK», AT
«BAHK VYKPATHCBKUI KAIIITAJI», AT «TACKOMBAHK», AT
«KOMEPLIIMHUN IHIYCTPIAJIbHUM BAHK», AT «ACBIO BAHK», AT
«YKPEKCIMBAHK» IIAT «MTB BAHK» Ta AT « BAHK IHBECTHULIII TA
3AOIIAJ/DKEHDB».

Bianosinno no IlonmoxkeHHs MO3uYaibHUKAMH MOXYTh OyTH CyO’€KTH
rOCIOJapIOBaHHs — PE3UACHTH YKpaiHu, 10 3apeecTpoBaHi B MicTi Kuesi,
BUPOOHUY1 OTYKHOCTI SIKMX PO3MIIIEH] TOBHICTIO 200 YaCTKOBO Ha TEPUTOPIi
micta KueBa abo KwuiBcbkoi 00nacTi, BenyTh peaibHy TIOCIHOAAPCHKY

TSTIbHICTE HE MeHIIe 1 (0HOro) poKy Ta SKi MiJAMNaJar0Th MiJ BU3HAYCHHS
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cy0’€eKTiB Maioro abo CepeaHbOro MiAMPUEMHHUIITBA 3T1HO 3 MOJOKEHHIMHU
['ocriomapchkoro Koekcy YKpainu.

Cy0’exTH rocrioiaproBaHHs MOBUHHI PO3YMITH, 110 HaJlaHHA (PiHAHCOBO-
KPEIUTHOI MIATPUMKHK  3AIMCHIOBATUMETHCS 32 YITKO BU3HAYECHUMU
KPUTEPISIMU KPEAUTHOTO MPOEKTY, 10 SIKUX BITHOCSITHCS:

Kpurepiit 1: Peectpamisi, cruiara momatkiB, pO3MIIIEHHS BUPOOHUYHMX
noTy>)kHocTe. Peectpariiss Ta crata momatkiB B M. KueBi, BUpOOHHUUYI
MOTYHOCTI 4aCTKOBO a00 MOBHICTIO po3MmilieHi y KuiBcekiil ob6macri.

Kpurepiii 2. Bun gismerocTi 3rigao 3 KBE/[ 2010. Bei Buau aistiibHOCTI
(mepepoOHa MPOMUCIOBICTb, TOPIiBJs, TOTEILHO-PECTOPAHHUM Oi3HEC,
OyIIBHUIITBO, TEJIEKOMYHIKAIlli TOIIO), OKpPIM: BUPOOHMIITBA aJKOTOJIIO,
TIOTIOHOBUX BHUPOOIB, BUOYXOBUX PEUOBHH, 30poi, (hiHAaHCOBOI Ta CTPaxoBOi
JISUTBHOCTI, IPOTrpaMyBaHHs, a3apTHUX 1ITOP TOILIO.

Kpurepiit 3. LlinboBEe BUKOPUCTaHHS KPEOUTIB, Y paMKaxX HampsMiB
OCHOBHOI isUIbHOCTI mo3udaipHuKa BianoBigHo a0 KBEJ[ 2010: 3.1)
npua0aHHd YCTAaTKyBaHHs, OOJaJHAHHS Ta IHIIMX OCHOBHUX 3ac001B
BUPOOHUYOTO TMPU3HAYEHHSA, a TaKoX  TPaHCIOpPTy, sAKud  Oyze
BUKOPUCTOBYBATUCH B KOMEPILIMHUX Ta BUPOOHUYMX LIIAX; 3.2) MOEpHI3AIlis
TEXHOJIOTIYHOTO TpOoIleCy BUPOOHUIITBA a00 OCHOBHHMX 3aco0iB (MalllMH,
oOJaHaHHS TOIIO) JJiA PO3IIMPEHHS if04oro abo CTBOPEHHS HOBOTO
BUPOOHHUIITBA, 3HIKEHHA coOiBapTocTi; 3.3) mnpuabaHHsS HEXKUTIOBOI
HEPYXOMOCTI Ta/a00 3eMeNbHUX IUITHOK 3 METOI0 MPOBAKEHHS CyO'€KTOM
MIMPUEMHUIITBA TOCMOJAPCHKOT AISUTBHOCTI 0€3 TmpaBa Iepejadi  Takoi
HEPYXOMOCTI Ta/ab0 3eMeNbHUX JUISHOK B IUIaTHE abo Oe3miaTHe
KOPHUCTYBaHHs TpeTiM ocobam; 3.4) 3aiiicHeHHs OyAIBHUITBA, PEKOHCTPYKIIIi
a00 pPEMOHTY MpPUMILIEHb, Y SKUX CYO'€KT MIJIPUEMHMIITBA NPOBATUTH
OCHOBHY I'OCIIOJIapCHKY A1SUIbHICTB, K1 Ha MpaBl BIACHOCTI 200 KOPUCTYBaHHS
HaJeXaTh Cy0'€KTy MiAMPUEMHHUIITBA; 3.5) BIPOBAKEHHSI €Hepro30epiralounx

MPOEKTIB Ta MPOEKTIB, CHPSIMOBAaHUX Ha 3MEHILIEHHS eHepro3arpar; 3.6)
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BIIPOBA/KCHHS "3€JICHUX TEeXHOJIOriiH" BUpOOHUIITBA; 3.7) TOMOBHEHHS
00IrOBUX KOHITIB, (piHAHCYBaHHS OOOPOTHOTO KamiTaldy, 3 YpaxyBaHHSIM
nyHkTy 2.2 Ilonmoxenns; 3.8) mpunOaHHs 00'€KTIB MpaBa IHTENEKTyalbHOI
BJIACHOCTI, 3a JOTOBOpaMU KOMeEpIiiHOT KoHIlecli (hpaHuyali3uHTy), MOB'sA3aH1
13 pearizalfiero cy0'eKTOM MiANPUEMHHUIITBA IHBECTUIIMHOTO TPOEKTY.

Kpurepiii 4. BnacHuéi BHecok mo3uyanbHuKa. [lo3uyanbHUK
3000B’s3aHuil  npodinancyBatu He wMeHme 20 % BapTocTi  00’€KTY
KpeauTyBaHHS. Ll BUMoOra He cCTOCye€TbCsl KpeauTiB a00 KPEAUTHHX JIHIMH,
UIJTbOBUM TPU3HAYECHHSIM SKHUX € IIOMOBHEHHS OO0IrOBHX KOHITIB Ta/abo
(diHaHCYBaHHS 00OPOTHOTO KariTamy.

[Ipouenypy orpumanHs (piHAHCOBO-KPEIUTHOI MIATPUMKU MaKCUMAIBHO
crpoieHo. s 1i oTpuMaHHs MANPUEMEITb:

I. BuBuae kpurepii, Bu3HaueHi pimeHHsIM KHiBCbKOI MICBhKOi paju Bix
21.09.2017 Ne 46/3053 «IIpo 3atBepmxenns I[lomoxxeHHst mpo (iHAHCOBO-
KPEIUTHY MIATPUMKY CyO’€KTIB Majoro Ta CEepeAHbOro MiANPUEMHULITBA Y
micti Kuei» (31 3MiHaMu Ta JOTIOBHEHHSIMU ).

II. Tlogae go OaHKy CBI KpEeIUTHUNA MPOEKT. Y pasi BIAMNOBIAHOCTI
BUMOram OaHKy HIOJ0 KpPEIUTYyBaHHS Ta BU3HAYCHUM KPUTEPIIM OTPUMYE
(1HaHCOBO-KPEAUTHY MIATPUMKY BiJ MICBKOI BIaau [2].

Cnig TakoX BiAMITUTH, 1o HamioHanbHUII MPOEKT 13 PO3BUTKY
nignpuemMHunTBa Ta ekcrnopty [is. bizHec, sxuit OyB iHiUIHOBaHUU
MinictepcTBOoM 1M poBoi TpaHchopMmallii YKpainu, MICTUTh [Hopmaiiiuuii
pO3AUT TpO JepKaBHI Ta JOHOPCHKI MpOrpamu, MPUBATHI 1HIIATUBU
MNIATPUMKU MIANPUEMIIIB B YMOBax BIMHHM, IO TMOCTIHHO JOMOBHIOETHCS
HOBUMH IHILIATUBAMHU Ta MPU3BAHUI JONOMOITH 30epertu Oi3Hec, podoul
Miclig Ta MIATPUMATH €KOHOMIKY YKpaiHu. JlaHuil po3aul CKIamgaeThes 13
YaCTHHM, MPUCBSYEHIN ypsAIOBUM IMporpaMaM Ta I1HIIIaTUBAM 3 MiITPUMKHU
0i3Hecy, 3o0kpema «KomneHncamis 3a mnpauesnamtyBaHHs BIIO», «€nuna

miathopma 1HpPOBOI B3aEMOAIl I JONOMOTH B peJioKalii Oi3Hecy»,
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«YpsnoBa nporpama €Poborta», «Ekcriopt B yMoBax BiiHU» Ta 1H. Okpemo
MicTuThCs «Jlomomora Bix Paau Gi3Hec-oMOyicMeHay, a TaKOX 0E3KOIITOBHI
KOHCYJIbTAIIl] Ta OHJIAMH KypcH IS miAnpuemMis [3].

OTxe, Ha IUTSAXY /10 IEPEMOT U, 3a/1J15 M1ABUILIEHHS CIIPOMOXHOCT1 KpaiHu
e(eKTHUBHO MPOTUCTOATU arpecopy, BOayaeMo 3a BU3HAYAIbHE BIPOBAKEHHS
Jep’)KaBHUX Ta MICHEBUX TMporpam s cTaOurizamii BHYTPIIIHBOTO
BUPOOHUYOr0 MOTEHI[IANy KpaiHH, a TAKOX JJI1 HOro BIIHOBJICHHS Y BOEHHUU

Ta MICISIBOCHHUH TIEP10.
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Introduction

The UN Human Rights Committee is a body of independent experts that
monitors the implementation of the International Covenant on Civil and
Political Rights, one of the key universal human rights treaties. The Committee
was established in 1976, when the ICCPR came into force, and consists of 18
members who are elected by state parties to the ICCPR. One of the main tasks
of the Committee is to consider individual communications against states that
have accepted the Committee’s competence to do so. As of November 1,2024
116 states were parties to the Optional Protocol to the International Covenant
on Civil and Political Rights which is devoted to the individual communication
procedure [1]. The final stage of the consideration of the admissible
communications is concluded with the adoption by the Committee of the so
called “Views”-decision on the merits. These decisions consist of the
Committee’s findings on the violations alleged by the author of a
communication and, if any have been found, state a remedy for them. It is
necessary to bear in mind that the States are free to choose methods of the
implementation however they must use whatever means lie within their power
in order to give effect to the Views issued by the Commuittee.

The aim of the article is to show how Lithuania managed to implement

successfully the views of the Human Rights Committee from 25 March 2014
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and why it took so long to do this. The historical and doctrinal research methods
are used in this study.

Rolandas Paksas case: factual circumstances

On 5 January 2003 Rolandas Paksas was elected President of the
Republic of Lithuania in direct and democratic elections. He took office on 26
February 2003 and in accordance with Article 82 of the Lithuanian
Constitution, he took an oath to be loyal to the Republic of Lithuania and the
Constitution, to fulfil the duties of his office conscientiously, and to be equally
just to all. On 11 April 2003 he issued Decree no. 40, countersigned by the
Minister of the Interior, granting Lithuanian citizenship “by way of exception”
to a Russian businessman, J. Borisov. On 6 November 2003, the Lithuanian
Parliament (Seimas) requested the Constitutional Court to advise whether
Presidential Decree was in compliance with the Constitution and with the
Citizenship Act. The Seimas submitted that the procedure of granting
citizenship on an exceptional basis appeared to have been applied
inappropriately, considering that Mr. Borisov had no special merit warranting
exceptional treatment for him, and that Mr. Paksas had granted him citizenship
as a reward for his substantial financial assistance to his election campaign. On
18 December 2003, 86 members of the Seimas initiated impeachment
proceedings against R. Paksas. On 23 December 2003, the Seimas set up a
special commission to investigate the allegations about his conduct [2, para 10-
15]. On December 30, 2003 the Constitutional Court ruled that Decree no. 40
was not in compliance with Article 29 § 1, Article 82 § 1 and Article 84 § 21
of the Constitution, the constitutional principle of the rule of law and section
16 (1) of the Citizenship Act [3].

On 19 February 2004, the special investigation commission of Seimas
concluded that some of the charges made against Mr. Paksas were founded and
serious, and it recommended that the Seimas institute impeachment

proceedings. On the same day, the Seimas requested the Constitutional Court



142

to determine whether the specific acts of the President cited by the commission
had breached the Constitution.

On 31 March 2004, the Constitutional Court adopted Ruling No. 14/04
declaring a gross breach of the Constitution and of the Paksas constitutional
oath on three points: 1) unlawfully granting citizenship to Mr. Borisov by
Decree No. 40 as a reward for his financial support; 2) informing Mr. Borisov
that the law enforcement institutions were investigating him and tapping his
telephone conversations; 3) exploiting his official status to influence decisions
of the private company concerning the transfer of shares, with a view to
defending the property interests of certain private individuals close to him [4].

On 6 April 2004 the Seimas decided to remove Mr.Paksas from the office
of President on account of the gross violations of the Constitution found by the
Constitutional Court. Notwithstanding his impeachment, former President
decided to stand as a candidate in the new presidential election called for 13
June 2004. He had gathered the required number of signatures in support of his
candidacy, and submitted them to the Central Electoral Committee for the
registration. However, on 4 May 2004, Parliament amended the Presidential
Elections Act by inserting the following provision: “A person who has been
removed from parliamentary or other office by the Seimas in impeachment
proceedings may not be elected President of the Republic if fewer than five
years have elapsed since his removal from office.” Following this amendment,
the Central Electoral Committee refused to register the author as a candidate.
The issue was forwarded to the Constitutional Court [2, para 29-32.].

On 25 May 2004, the Constitutional Court held that disqualifying a
person from standing for election was compatible with the Constitution, but
that subjecting such a disqualification to a time limit was unconstitutional. In
the Court opinion, where a person has been removed from the office of the
President for a gross violation of the Constitution or a breach of oath, he or she

may never again be elected President of the Republic or a member of the Seimas
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and he or she may not hold an office for which it is necessary to take an oath in
accordance with the Constitution. The Constitutional Court referred to the fact
that “The President of the Republic, whose actions were recognised by the
Constitutional Court as those which grossly violated the Constitution, and who
has been removed from office by the Seimas, the representation of the Nation,
according to the procedure for impeachment proceedings, under the
Constitution, will always remain someone who has breached his oath to the
Nation and grossly violated the Constitution, and who has been dismissed as
President of the Republic for those reasons”. Therefore, concluded the Court,
“there would always exist a reasonable doubt, which would never disappear,
related to the certainty and reliability of his repeatedly taken oath, and thus
related to the fact whether the person who takes the oath will really perform his
duties of the President of the Republic in the manner prescribed by the oath to
the Nation, whether this person will not breach the oath to the Nation again, in
other words, whether the oath repeatedly taken by this person to the Nation will
not be fictitious”[5].

On 15 July 2004 the Parliament passed an amendment to the Seimas
Elections Act in order to implement the Ruling of the Constitutional Court.
From that moment any official who had been removed from office following
impeachment proceedings was disqualified from being a member of parliament
[4].

Complaint to the European Court of Human Rights

As Mr.Paksas became ineligible to take part at the elections to the state
bodies of Lithuania he decided to bring a complaint to the European Court of
Human Rights. His complaint was considered by the Grand Chamber of the
ECtHR on 6 January 2011 and partly was successful. The Court wasn’t
persuaded that the applicant's permanent and irreversible disqualification from
standing for election as a result of a general provision constitutes a

proportionate response to the requirements of preserving the democratic order
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[2, para 105]. Therefore it found a violation by Lithuania of Article 3 of
Protocol No.1 to the ECHR, which guarantees free elections at reasonable
intervals by secret ballot, under conditions which will ensure the free
expression of the opinion of the people in the choice of the legislature [2, para
112].

Complaint to the UN Human Rights Committee

Getting the decision of the ECtHR in 2012 Mr.Paksas immediately
applied to the United Nations Human Rights Committee claiming inter alia
violation of his rights under article 25 (a), (b) and (¢) of the International
Covenant on Civil and Political Rights. On 25 March 2014 the Committee came
to the conclusion “that the lifelong disqualifications on being a candidate in
presidential elections, or on being a prime minister or minister, were imposed
on the author following a rule-making process that was highly linked in time
and substance to the impeachment proceedings initiated against him. Under the
specific circumstances of the instant case, the Committee therefore considers
that the lifelong disqualifications imposed on the author lacked the necessary
foreseeability and objectivity and thus amount to an unreasonable restriction
under article 25 (b) and (c) of the Covenant, and that the author’s rights under
these provisions have been violated” [6]. Thus, in accordance with article 2,
paragraph 3 (a), of the Covenant, Lithuania was under an obligation to provide
the author with an effective remedy, including through revision of the lifelong
prohibition of the author’s right to be a candidate in presidential elections or to
be a prime minister or minister, in light of the State party’s obligations under
the Covenant.

Process of the implementation of the Human Rights Committee
Views

Initially in order to implement decisions of the international human rights

institutions it was decided to make amendments to the legislative acts. On 22

March 2012 the Seimas amended paragraph 5 of Article 2 of the Law on
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Elections to the Seimas and established that “a person who was removed from
office by the Seimas according to the procedure for impeachment proceedings
or his mandate of a Member of the Seimas was revoked by the Seimas cannot
be elected Member of the Seimas if less than four years have lapsed from the
effective date of the decision to remove him from office or to revoke his
mandate of a Member of the Seimas” [7]. However, Constitutional Court of
Lithuania on 12 May, 2012 adopted a Ruling according to which the quoted
norm was in contradiction with the Constitution. The Constitutional Court once
again confirmed its earlier doctrine, that a person, who was removed from
office according to the procedure for impeachment proceedings for gross
violation of the Constitution, breach of oath, may never again be elected as
Member of the Seimas, President of the Republic [8]. This decision of the Court
was once again confirmed in 2016 by its Ruling from December 22.The
Constitutional Court stressed that while implementing ECtHR judgment on
Paksas, Lithuania should also take into account the recommendations
formulated in the Views of the United Nations Human Rights Committee [9].
Thus, the only possible way to implement decisions of the international human
rights institutions was to make relevant amendments to the Basic Law.
Outstanding Lithuanian constitutionalists supported this idea [10, p. 59-60].

As Dr. D.Murauskas rightly stated, the complexity of the
implementation of the Paksas case was rooted in procedural lawmaking
challenges. Moreover, the costs of execution were related to the risk of
politicians to lose voters who strongly oppose the idea of “rehabilitation” of
Mr. Paksas by allowing him to participate in the elections [11, p. 216].

Any constitutional amendments in Lithuania could be made only through
national referendum or by double voting by the Parliament. A motion to alter
or supplement the Constitution of the Republic of Lithuania may be submitted
to the Seimas by a group of not less than 1/4 of all the Members of the Seimas

or not less than by 300,000 voters. Moreover, amendments to the Constitution
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must be considered and voted at the Seimas twice. There must be a break of not
less than three months between the votes. A draft law on the alteration of the
Constitution shall be deemed adopted by the Seimas if, during each of the votes,
not less than 2/3 of all the Members of the Seimas vote in favour thereof. A
failed amendment to the Constitution may be submitted to the Seimas for
reconsideration not earlier than after one year.

That’s why the process of implementation of decisions of the Human
Rights Committee and ECtHR d took so long. There were several attempts to
change the constitutional provisions in 2015,2017,2018 but all they failed [12].
In August 2018 the Human Rights Committee in its Concluding observations
on the fourth periodic report of Lithuania expressed its concern “at the slow
pace of implementation of its Views in communication No. 2155/2012 (Paksas
v. Lithuania), adopted in March 2014, regarding the disqualification from
political office of the former President” [13].

There have been several other attempts in 2019-2021 to make the
necessary changes to the Constitution. However, they succeeded only in 2022.
The amendment was approved in the first vote on 18 January 2022 with a
majority of 131 votes in favour (no votes against, one abstention) [14]. It was
adopted unanimously in the second vote with a majority of 135 votes [15].
Article 74 of the Constitution was supplemented by a new provision which
reads: “A person who has been removed from office or whose mandate of a
Member of the Seimas has been revoked by the Seimas according to the
procedure for impeachment proceedings for a gross violation of the
Constitution or a breach of the oath may take an office that is specified in the
Constitution and the commencement of which is, under the Constitution, linked
with taking the oath provided for in the Constitution if not less than ten years
have passed from the decision of the Seimas by which the person was removed

from office or his mandate of a Member of the Seimas was revoked” [16].
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An Electoral Code of Lithuania was also changed and now part 3 of the
Art.11 provides that a person removed by impeachment from any office,
including the office of a Member of the Seimas, may be elected as Member of
the Seimas or President of the Republic not earlier than ten years after the

decision on removal from office or revocation of the mandate of a Member of

the Seimas [17].

Conclusion

The implementation of the Human Rights Committee's decision on the
Paksas case was an extremely complex process involving the country's
Parliament and Constitutional Court. It took more than 8 years. In order to
implement the Committee's decision, the Republic of Lithuania changed the
text of the country's supreme law - the Constitution, once again demonstrating
to the entire international community its commitment to the principles of the
rule of law and good governance. Lithuania serves as a good example for all
member states of the Optional Protocol to the Covenant on Civil and Political
Rights to properly implement their international obligations arising from these

acts.
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Temporary protection is a rather controversial mechanism in the
international refugee protection system, although it has been used several times
in international practice. As a result, in the 1970s, the mechanism of temporary
protection was applied to provide international protection to Vietnamese
refugees in Hong Kong and Thailand, Afghan refugees in Pakistan and Iran,
Iranian refugees in Turkey, and refugees in other Central American and African
nations. UNHCR General Conclusion on International Protection No. 14, 1979
noted that in cases of mass influx of asylum seekers, they should always receive
at least temporary shelter (Executive Committee of the High Commissioner’s
Programme, 1979). It referred to the 1967 Protocol to the 1951 Convention
Relating to the Status of Refugees, which reaffirmed the principle of non-
refoulement in the granting of temporary protection, emphasised the
obligations of the international community in aiding the first country of asylum,
and stated that temporary protection should be used as a temporary, interim step
towards a permanent solution.

Such a system has reportedly been used primarily by industrialised
governments as a temporary solution to emergency situations, delaying the
decision of eligibility for refugee status, according to UNHCR’s 2005 Global
Report. Groups of refugees are temporarily admitted and provided with

protection in compliance with minimum requirements based on the principles
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of the 1951 Refugee Convention and its 1967 Protocol (UNHCR, 2005).

As the asylum approach is rather volatile, temporary protection was
introduced in the second half of the 1990s as an essential component of the
European Union’s reaction to refugee problems. Temporary protection in the
EU dates back to the war for the break-up of Yugoslavia. After the outbreak of
the war in 1992, UNHCR introduced temporary protection as an element of A
Comprehensive Response to the Humanitarian Crisis in the former Yugoslavia
and called on states to introduce temporary protection regimes for displaced
persons (UNHCR, 1992). EU states have implemented the protection
mechanism for forced migrants in different ways. For example, the Netherlands
and Denmark have developed national schemes to provide temporary
protection. Spain provided appropriate protection based on special laws of the
state. Greece, Portugal and Italy granted such persons the right to stay in the
country on humanitarian grounds.

Member States introduced various mechanisms for the temporary
reception of refugees during the conflict in the former Yugoslavia. However,
there was no single legal act that would regulate the issue of quotas for
temporary protection, the permitted duration of stay, as well as the rights and
benefits to be granted to such persons. The Council Directive 2001/55/EC of
July 20, 2001, on minimum requirements for granting temporary protection in
the event of a mass influx of displaced persons, and on measures promoting a
balance of efforts between Member States in receiving such persons and
bearing the consequences thereof, was adopted by the EU in 2001, further
defining the framework for temporary protection. The adoption of this
document provided a common mechanism for Member States to respond to
mass arrivals of refugees. Since the adoption of the 2001 Directive, the EU has
faced several crises related to the arrival of forced migrants on its territory,
namely Libya (2011), Tunisia (2011), Syria (2011 to date). It is important to
note that despite the fact that during these influxes of migrants, the EU faced
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significant pressure on the EU institutions.And only the flow of Ukrainian
forced migrants in 2022 forced the EU to apply the mechanism provided by the
Directive.

Hybrid threats imply that the enemy can use both traditional and
unconventional means to achieve its goals. The comprehensiveness of the
approach that has been developed to deal with the multifaceted character of
hybrid threats is a significant aspect, as it entails the coordinated use of all
available resources, including diplomatic, military, intelligence, and economic
ones. In addition, it is necessary to strengthen coordination between
international organisations, in particular between the EU and NATO, to deepen
partnerships, data exchange, education, training, as well as to fight propaganda
more actively. The changing security situation in Eastern and Southern Europe
will determine European security for many years to come. The complexity of
modern asymmetric threats requires preventive action and coordinated efforts
at the regional level.

The provision of urgent and temporary protection to displaced people from
non-EU nations who are unable to return to their home countries owing to a
genuine fear for their life is known as temporary protection. The Council
Directive 2001/55/EC of July 20, 2001, on minimum requirements for granting
temporary protection in the event of a mass influx of displaced persons and on
measures promoting a balance of efforts between the Member States in
receiving such persons and bearing the consequences thereof, is the primary
legal document governing temporary protection in the EU. Additionally, the
Council Implementing Decision (EU) 2022/382 of March 4, 2022, which
establishes the existence of a mass influx of displaced persons from Ukraine
within the meaning of Article 5 of Directive 2001/55/EC and has the effect of
introducing temporary protection, 2022, specifies the pertinent procedure for
launching temporary protection for Ukrainians.

Cooperation within and between EU structures - institutions, services and
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agencies - is a key factor for sustainable progress in combating hybrid threats.
Cooperation with partner countries in this area has been intensified: hybrid risk
studies have been launched in 7 partner countries in the EU’s neighbourhood.
The same applies to cooperation with strategic international partners, such as
NATO.

There is almost no clear definition of hybrid threats in the documents. In
EU acts, this is explained by the need for a flexible approach and adaptability
to the challenges of our time. Based on the analysed material, it can be stated
that hybrid threats are atypical threats that cannot come from the enemy
simultaneously using an adapted ratio of conventional weapons, irregular
tactics, terrorism and criminal behavior to achieve their goals. Hybrid threats
concentrate on different modes of warfare, including conventional weapons,
irregular tactics and formations, terrorist acts (including violence and coercion)
and criminal disorder. Among the main sensitive areas that should be primarily
protected from the EU are the following energy and logistics (on the example
of Russia’s energy terror of refusing to supply energy resources and destruction
of Ukraine’s energy infrastructure); proliferation trends (“nuclear” threats by
Russia, Iran’s involvement in the development of nuclear weapons) cyber
security; protection of public health; illegal migration; militarisation and use
and development of weapons of mass destruction (including viral and
bacteriological); disinformation and propaganda, manipulation of public
opinion; terrorism; corruption.

Although the EU has tried to take a comprehensive approach to tackle
hybrid threats, this area of security is still viewed as a collection of tactical
measures to counter individual dangers, namely those with a terrorist and
cyber-information bent. Although the EU has acknowledged the rise of hybrid
threats as a result of Russia’s aggression against Ukraine, it has not yet
pinpointed a single comprehensive source of such hybrid threats, despite the

fact that the Russian Federation is already posing a real threat to security in
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Europe. This occurred as a result of the EU’s lack of unity. Every NATO
summit since the start of the Ukrainian crisis has made the creation of a
coordinated plan to counter hybrid threats a primary priority. Serious efforts
have been made in this case to create a legal framework and identify actionable
solutions. In general, the Ukrainian crisis has fundamentally altered Europe’s
security paradigm.

The EU Member States showed unprecedented unity in implementing the
temporary protection mechanism for Ukrainian refugees. Effective
counteraction to hybrid threats is possible only under the condition of unity,
comprehensive and systematic analysis of the external and internal
environment by an independent and professional body without political or
economic influence of any interested parties. Temporary protection in the
context of hybrid threats has played an important role for both Ukrainian forced
migrants and EU Member States. For Ukrainians, it provided an opportunity to
stay safe, obtain legal status in the EU and access to all necessary functions
(education, work, medical care, housing and assistance). For the EU, it has
reduced the pressure on the system of state authorities responsible for assisting
refugees, as the consideration of each individual case would have created huge
waiting periods. Also, temporary protection provided an opportunity to provide
legal grounds for stay to a large number of Ukrainians at once, thus preventing
illegal migration of these persons. In addition, highly qualified specialists who
can fill work gaps in areas where there was a shortage of such specialists have

left for the EU.
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OCOBJIMBOCTI 31IMCHEHHSA
IMPABOCYJIJISI B YMOBAX BOEHHOI'O
CTAHY

Hawuneuv-Haymoesa A.IO.,

3aCmMynHUK 0eKana 3 HayKo8o-MemooudHoi ma
HaguanvHoi pooomu Daxkyivmemy npasa ma
MidCHapoOHux sionocun Kuiecvkoeo cmonuunozo
yHigepcumemy imeni bopuca I pinuenxa,
npoghecop kagedpu nybaiuno2o npasa,

O0OKMOp IOPUOULHUX HAVK, Npoghecop

Pociiickke Bopoke BTOPTHEHHS Ha YKPATHCHKI 3eMJIl PO3MOYaIOCs IECSTh
POKIB TOMY Ta OYJIO 1 3aJIMIIAETHCS €MHUM aKTOM BIAKPUTOI arpecii 3 MOMEHTY
BIJIHOBJICHHSI YKpaiHOIO CBO€1 HE3aJEKHOCTI y Cy4dacHUH Tmepiona icTopii.
binbm akTuBHOW (ha3oro crana moBHOMAacIITaOHa 30poitHa arpecis J1epKaBu-
tepopucta 24 mororo 2022 poky. Toro x nug, [Ipesunent Ykpainu nianucas
yka3 Ne 64/2022 «IIpo BBeeHHSI BOEHHOTO CTaHy B YKpaidi» [1], monoxxeHHs
AKOr0 TOYaJid CTOCYBaTUCA YciX cdep KuTTs cycnuibcTBa. He crana
BUKJIIOUEHHSIM (DYHKI1OHYBaHHS CyZ0BOi CUCTEMH Y Halllii iepKaBi B yMOBax
BOEHHOr0 CTaHy. 3rifHo 13 gaHumu Ha 16.01.2024 B VYkpaiHi OKynoBaHO
o6m3bk0 18% TepuTopiii [2], 10 paKTUYHO YCKIIaIHIOE 00 HABITh TAMYACOBO
YHEMOKJIMBIIIOE pOOOTY YacTHHHU CYAiB [3, c. 267].

Bilina crpuuuHuia 6arato BUKJIMKIB JJIS CYJOBOI CHUCTEMU YKpaiHHU.
[IpoTe KOHCTUTYLIHE MpaBO JIOJWHU HAa CYAOBHM 3aXUCT HE MOXe OyTH
oOMe)KeHe HaBiTh B YMOBaxX BO€HHOro ctany. Ilicisi BroprHeHHs arpecopa
CylU NedKuW yac BIOXOAwiM Bif moky. Ha caifti cynoBoi Biaaau YkpaiHu

Maike BC1 PO3MIIIyBaJId OTOJIOIICHHS, 10 CIPaBU 3HIMAIOTHCS 3 PO3IIISIAY.
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[Tonpu Bci TpyaHOIl Cya0Ba Bilajia 3MOIJla OpraHizyBaTH Oe3repeliiiHy
po0OOTy B yMOBax BifHH.

Ha cboromHi mpoBeleHHS  CyAOBOrO  3acCilaHHd B  PEXUMI
BiJICOKOH(EPEHIIIi CTaN0 BXKE 3BUYHUM €JIEMEHTOM 3/IIMCHEHHSI CYJOYMHCTBA
B YKpaiHi.

Mexani3M npoBeIeHHs CyIOBUX 3aci/laHb Y AUCTaHIliitHOMY (popmarTi, Oe3
MPUCYTHOCTI yYacHUKA CIpaBU OE3MOCEPEIHhO B 3aji CYJAOBOTO 3aciaHHS,
JOTIOMIT 3HAYHO HOpMalli3yBaTH 3A1MCHEHHS MPaBOCYIJs B yMOBax BiMHH.
Cyaun ¥HayTh Ha3ycTpld y4yaCHUKaM CIIpaBH, sIKi OaXaroTh B3SITH y4acTb y
3acifanHi oHyiaiH. [IpoTe yMOBM BOEHHOT'O CTaHy NMEPEIIKOKAIOTh peani3alii
npasa oci0 Ha po3rys] iX CIpaBU CyAOM HaBITh Y TaKHii crocio.

Hapasi B Ykpaini HemMae MOBHICTIO O€3MEUYHUX MICIh 1 Maiiyke MMIOAHS Y
KOXKHIM 00J1acTi HAIIoi JIep>KaBH JIYHAIOTh CHPEHU. 3BICHO, II€ BUMAarae Bijl
rpoMajisiH JOTpUMaHHs npaBui Oe3neku. Tomy cynii, MpamiBHUKU Cyny Ta
YYaCHUKH CIIPAaBH MalOTh MPAMYBATH 0 YKPUTTIB, @ Ha JIOAATOK O CUPEH —
MU 1€ ¥ MaJIK JIEIKUW Yac TPUBaJi BIIKIIOUEHHS CBITJIA.

Cynu, siki 3HaXOASIThCA Ha BIAHOCHO O€3IeuHIi BIJCTaHI BiJl MICIIEBOCTI,
1€ BeAyTbcs OO0MOBI Aii, BIAHOBWIMA PO3TJIAN CIpaB y CYAOBHUX 3aCiIaHHSX.
BogHouac yd4acTh CTOpPOHM B peXuMl BIJCOKOH(EPEHIi 3a J0MOMOroI0
BJIACHUX TEXHIYHHUX 3aCO01B aKTUBHO 3aCTOCOBYETHCS 1111 YaC BOEHHOT'O CTaHy.

Ha namy nymKy, AOLIIBHO JO/IaTH BOEHHUM CTaH SIK 1€ OAHY MiACTaBy
JUIsl TIPOBEJICHHS 3acilaHb OHJIaiH a0o0 B3arail npubpatu 3 HOPMHU TOJI0HI
YMOBH Ta 3pOOUTH BiACOKOH(EPEHI[l MOBHOI[IHHOIO ajJbTEePHATHUBOIO
3BUYAMHOIO 3aCiaHHs.

BpaxoByrouu Te, 1110 B yMOBaX BOEHHOI arpecii npoTu YKpaiHu ocoducTa
y4acTh y CYJIOBOMY 3acifiaHH1 MOKe OYTHU HeOe3MeYHO0 JIJIsl YYACHUKIB CITpaBU

— MOXJIMBICTB y4acTi y 3aCiJIaHHI OHJIaH € HEOOX1THUM €JIE€MEHTOM.
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CynoBa mpakTHKa CBIJYUTh, L0 CYAU 31€0UIBIIOTO 3aJ0BOJIbHIIOTH
KJIOMOTAHHS YYacCHUKIB CIOpPaBH, SKIIO HasBHA BIJANOBIJHA TEXHIYHA
MOKJTUBICTb.

Boennuii cran B YkpaiHi BHIC CBOI KOPEKTHBHU Yy MPOLEC PO3TISAILY
cynoBux cmpas. [lonpu 1e cynoBa cucremMa BUTpUMasa yJaap Ta MPOJOBXKYE
npalroBaTy Ha npodeciiinomy piBHi [4].

Tak, npotsirom 2022-2023 pokiB OyJo:

 320€3MEUYCHO MIAKIIOYEHHS 10 miacucteM «EnexkTpoHHHil cya» Ta
«Enextponnuii kabiner» Benukoi [lanatu Bepxosnoro Cyny, Kacauiiinoro

IUBUIBHOTO cyny y ckianal BepxosHoro Cyay, Buioro antTukopymnuiiHOro
cyny;

¢ 3aTBEP/UKEHO 3a TOTOMKEHHAM 13  MiHicTepcTBOM  HU(POBOI
Tpancopmarii Ykpainu ramyseBy lIporpamy iHdopmaruzaliii MiCIIEeBUX Ta
anesiMHNX CYJIB 1 MPOEKTY MoOymoBu €aUHOI Cy0BOI 1HPOpMAIliiHO-
TeJleKOMYHiKaliiHoi cuctemu Ha 2022-2024 poku (npuiinsaTo 3akoH YKpaiHu
«IIpo BHeceHHS 3MIH J0 JEIKUMX 3aKOHOAABUYMX aKTIB YKpaiHU II0J10
000B’SI3KOBOI peecTpallii Ta BUKOPUCTAHHS €JIEKTPOHHUX KaO1HETiB B €AuHIN
CylOBiil 1H(pOpMaIlIHHO-TEIEKOMYHIKALIMHIA cucTeMi abo 11 okpemiit
nijgcuctemi (Moayimi), mo 3abe3neuye oOMiH JTOKyMEHTaMu» BiJ 29 4yepBHS

2023 poky Ne 3200-1X)

Cepen HOBOBBEICHb, MOYKHA BUOKPEMUTH HACTYITHI:

1. Tepmin «odimiiina enexktponHa aapeca B €CITCy» 3aminunu Ha
«enekrponHuii kabiHer B €CITC», mo cnpomiye iHTEpHpeTalio IbOro
IHCTPYMEHTY YYaCHHKaMH CYZOBOT'O PO3TIISAY

2. Haknageno o000B’S30K peecTpallii €JeKTpOHHOro KaOiHEeTy B
€CITC nna BcixX IOpUANYHUX OC10 Ta PI3UYHUX OCIO — MIMPUEMILIB

3. Matepiasii cy10BOi CIIpaBH MOXYTh OyTH y (OpMi, III0 BUBHAUEHA

B nonoxxkeHH1 npo €CITC, sike 3aTBepKyeEThCsl BUIIOIO paioro MpaBoCysl.
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To6T0, Ha cbOroH1 HeMae HeOOX1THOCT1 Y BUKIIIOYHO NanepoBi ¢popmi. Aie,
B €JIEKTPOHHIN QopMi 11e poduThes BuKIt0uHO uepe3 ECITC.

4. Croponu Tenep MOXyTh Haacuiatd JokyMeHTH uepe3 €CITC
IHIIIMM YYaCHUKaM CIIPaBH y pa3l HAsBHOCTI B HUX €JIEKTPOHHOI0 KabiHeTy. Y
pa3i BIICYTHOCTI B y4aCHHUKA CIIPaBH €JIEKTPOHHOI0 KaOIHETY CY/l HaJICHIIAa€ BCi
CyJIOBl pIIIEHHS TaKOMYy YYaCHHMKY B ManepoBiii (Hopmi peKOMEHIO0BaHUM
JIUCTOM 3 TIOB1IOMJIEHHSIM PO BpYy4EHHS [5].

o Jlep>xaBHa cy10Ba aAMiHICTpallis YKpaiHu, K Jep>KaBHOIO 3aMOBHHKA,
yHeceHo a0 HamionanbHoi mporpamu indopmaruzanii Ha 2022-2024 poku

(ITocranoBa BepxoBuoi Pagu Ykpainu Big 08.07.2022 Ne 2360-1X);

* 3aIIPOBA/KEHO E€JIEKTPOHHY aBTopu3alilo B EnexkTpoHHOMYy cynai 3
BukopuctanusaM «is-nignuc» ta cucremu ID.GOV.UA. Ile namano 3mory
rpomMajsiHaM, sKI B yMOBaX BIHHM BHiXajdu 3a KOpPJOH, KOPUCTYBaTHCS
cepBicaMU E€JIEKTPOHHOIO0 CYJIOYMHCTBA 3 TEPUTOPIi I1HIIMX KpaiH, [e
HEMOXKJIMBO OTPUMATH €JIEKTPOHHUHN MiANKUC YKPaiHCHKOr0 AKPEIUTOBAHOIO

LEHTPY cepTHdiKallii KII0YiB;

e IOONPALILOBAHO (PYHKI[IOHAJI MIJCUCTEMHU BiI€OKOH(DEPEHI3B'A3KY B
YyacTHHI 3a0€3MeYeHHs] MOXKIIMBOCTI 30€peKEeHHS 3aIIUCIB CYJIOBUX 3aCi/IaHb Y
LEHTpali30BaHOMY (hailIOBOMY CXOBHIII, 110 J1a€ 3MOTY CyJaM BiIMOBUTHUCS
BIJI 3aIIUCIB CYJIOBUX 3aC1JJaHb Ha KOMIaKT-auckax. Ll{opiuHa ekoHOMis KOIITIB

CYJliB Ha IIUX BUTpAaTaX CTAaHOBUTUME OPIEHTOBHO 15-20 MJIH rpUBEHb;

e YIIPOBQKEHO TeJIerpaM-4aT-00T €1uHOro 1HPpOopMaIliitHo-10B1IKOBOTO
IEHTPY CYIOBOi Biagu YKpaiHW, SKUWA HaJae MOXIHUBICTh T'POMaJsiHaM

JUCTAHIITHO OTPUMYBATH HEOOX1IHY 1H(OPMAILIIIO PO CTaH PO3IIIALY CIPAB;

e peaJli30BaHO ABTOMATU30BAHMI CEpBIC MPOBEACHHS CylaMH OHJIAWH-

TpaHCJIALIN CyJOBUX 3acijaHb Ha BeOMopTaji Cy/10BOi Blaau YKpaiHu;
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e pEATI30BaHO MOXJIMBICTh JUCTAHI[IMHOTO O3HAWOMIICHHS 13 3allcaMu
CYJIOBOT'0 3aCiJIaHHs B €JICKTPOHHUX KaOiHETaX yUYaCHHUKIB CIIPaB MICHs CIIaTH

CYyJI0BOTO 300pY;

e peali30BAaHO MEXaHI3M HAJICUJIAHHS JOKYMEHTIB IHIIUM YYacHHKaM

CyJIOBOT'0 Tpoliecy (3a HaIBHOCTI B HUX EJIEKTpOHHUX KaO1HETIB);

« 3a0€e3ne4eHo iHTerpaito nigcucreMu « Enekrponnuii cyay» 13 cepBicaMu
Hisg. VYxe Ha CbOroJHI, 3aBASKH peaTi30BaHOMY aJIMIHICTPATOPOM
EnextponHoro cyay, Mu Hajcuiaaemo o [ii moBiqoMIIeHHS Tpo JaTy i 4dac
CYJIOBUX 3acifiaHb Ta CYyJIOBI DIIIEHHS pa3oM 3 €JIEKTPOHHUMHU MiANHcCaMu
CYIIB, SIKI MOXXHA 3a HEOOXIJHOCTI 3aBAaHTAXXUTU B MOOLIBHUN TeledoH.
Takox 3’siBUIach MOXIUBICTh A Jlii cepBICIB 13 HAJICUJIAHHS €JIEKTPOHHUX
BUKOHABYMX JOKYMEHTIB Ta OHJIalH-OIUIaTH wITpady il cynoBoro 300py 3a

MOCTAHOBAMHM Y CIIpaBax Mpo aJAMIHICTPATUBHE IPABOMOPYILIEHHS;

e3a paxyHok IIpoexkty €Bponeiicbkoro Corw3y E-mocnyru Ta
kibepOe3neka po3poOJeHO MOJYJIh aBTOMATHU30BAHOI B3a€MOJii 3 I1HIIUMU
aBromatu3zoBanuMu cucreMamu €CITC, ynpoBaJKeHHsI SKOro 3a0e3MeyuTh
OTpUMaHHS JaHUX 3 IHIIMX €JeKTPOHHUX 1HGOPMALIHUX pecypciB,
AepkaTeasiMu (aAMIHICTpaTOpaMU) IKUX € OpTraHu JIep >KaBHOI BJIaAU Ta OpraHu

MICIIEBOT'O CaMOBPsITYBaHHS [6].

SIK BUCHOBOK HEOOXIJTHO 3a3HAUUTH, IO 3BICHO X, CyJIOBa CUCTEMA JEIIO
3MmiHmwiIa opmat pobotu mia yac BiHU. [Ipore HailronoBHilie, 1m0 CyaoBa
riika BiaJu MPOJOBKYE MPALIOBATH, YAOCKOHAIIOBATUCH 1 PO3BUBATUCH, MU
BC1 0a4MMO, 1110 MPALIBHUKU JOKJIAAI0Th MAKCUMYM 3yCWJIb JUIsl BUPILLIEHHS
HaWCKIQAHIIIUX THUTaHb 3a OyIb-IKUX OOCTaBMH 3aJyls 3a0e3nedeHHs

JIOCTYITHOCT1 MPAaBOCY IS
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«3HAMIOME 3J10» KPUMIHAJILHOT O
3AKOHOJABCTBA

Ocmpoznao O.B.

KaHouoam puoudHux Hayk, OOyexm,
npoghecop ragedpu npasa ma nyoONUHO2O
VAPAGAIHHA,

NPOPEKmop 3 PO3BUMK) JH0OCbKO20 KANIMAy
3BO «Yuisepcumem Kopons /lanunay,

ooyenm Kagheopu npasa ma npagooxopoHHOIL
oisnbrocmi JlepaicasHoeo yHieepcumemy

«’Kumomupcorxa nonimexuixay

MupuTtuch Kpaiie 31 3HallOMUM 3710M,
Hixx HaBMaHHS TIKAaTH B HEB1JOMICTB!

(Tamnet (nepeknan O. I'psizHoa) Binbsm Hlekcmip)

Yunuuit HuHi KpuMinanbHuil kogeke Ykpainu 3 yacy Moro npuHsTTS 5
kBiTHA 2001 poky (HaOpaB uunHOCTI 1 BepecHs 2001) 3a3HaB ByKe TUCAYI 3MIH,
KOXHOT'O POKY JI0 HBOT'O BHOCSITbCS 3MIHU JECATKaMH 3aKOHIB.

3BUYAHO 3aKOHOJABCTBO Ma€ pPO3BUBATHUCS, BIANOBIAATH PIBHIO
JOCATHYTOrO PO3BUTKY CYCHUIbCTBA, ajieé TaKy CUTYaIlll0 HaBPSJ UM MOXKHA
BU3HATH HOPMAJIbHOIO.

Tak, Tinbku 3a ocTaHHl poku 10 KpumiHanpHOro komekcy YKpaiHu

BHOcuiHcs 3Minu: 2020 poky — 17 pasis, 2021 — 12, 2022 — 20, 2023 — 7.
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Y 3B’s3ky 3 1muM KpumiHanbHUH  KOJEKC BTPAaTUB  CBOIO
CTPYKTYPOBAHICTh 1 HE MOXE aJeKBaTHO pearyBaTH Ha T1 BIJIHOCUHH, IS
YHOPMYBaHHS AKUX HOro 0yJI0 MPUUHSTO.

BinnoBilHO BUHMKAE J1Ba B3a€MOINOB’SI3aHUX 3aMUTaHHS, SIKI PUYUHU
TaKoi cuTyaii? 1 — mo poouru namni?

CTOCOBHO MnepIoro, 3BM4aiiHO MOBA i€ HE PO OJIHY MPUUHHY, a TPYITy
npuuuH. Cepen SKMX MOXKHA BUAUIUTU HACTYIIHI:

1. BiacyTHicTh MmIIaHy 3aKOHOTBOPYOi  JIsNIBHOCTI B cdepi
KpuMiHanpHOro mnpasa. [Ilo B cBowo uyepry o0OyMOBJIEHO BIJCYTHICTIO
Konnenuii kpuMiHaIbHO-MPABOBOI MOJITUKH, KA Majia O BU3HAYUTH 0a30Bl
3acaid KpuUMiHami3alii, NEPCHeKTUBU YyIOCKOHaleHHs KpuMiHanbHOro
3aKOHY, @ TAaKOX BCTAHOBUTH 3aMO01KHUKH, SIKI YHEMOXJIMBWIN O HOro 3MiHY
Ha «IOJIITHYHY» JOTOAYy OKpeMiit 0cobi uu rpymi ociO.

He nonae BneBHEHOCTI TaKOX B1JICYTHICTh OOOB’SI3KOBOCTI /1715l BHECEHHS
70 CECIMHOI 3aJli 3aKOHOMPOEKTY TIO3UTUBHOTO BHUCHOBKY NPO(UILHOIO
KOMITETY.

J1o 1IbOTrO TaKOX MPUMHUKAE BIJICYTHICTh MOJITHUYHOI BiAMOBIIAIBLHOCTI
HAapOJHUX JIEMyTaTiB, 3BHYAMHO MIArOoTyBaTH 3MiHM 10 KpuminanbHOro
KozieKcy YKpaiHu (1110 SIK MPaBUIIO HE MICTSTh TOAATKOBUX BUTPAT OIOJIKETY),
IMITYIOYM aKTUBHY 3aKOHOTBOpPYY MAiSUIBHICTh, Habarato mpocTilie, Hix
PO3pOOJIATH aKT PETYIATOPHOTO 3aKOHOAABCTBA (ZIeT. auB. [3, c. 85-88]).

2. «MackyBaHHs» 3MIH O KpPUMIHAJIbHOTO 3aKOHOAABCTBA, MUISXOM
MPOBEJICHHS 3MIH B IHIIMX HOpMaTuBHO-mpaBoBux akrax. Y. 6 cr. 3 KK
VYkpainu BU3Havae, 1m0 «3MIiHH 10 3aKOHOJABCTBA YKpaiHU PO KPUMIHAIbHY
BIJIMOBIJATIBHICTS MOXKYTh BHOCUTHCS BHUKIIIOUHO 3aKOHAMH IMPO BHECEHHS
3MiH 10 1uporo Kopekcy Ta/abo 10 KpPUMIHAIBHOIO MPOLECYalIbHOrO
3aKOHOJABCTBA  YKpaiHu, Ta/abo 40 3aKOHOJABCTBAa YKpaiHW TMpo
aJMIHICTpAaTUBHI MpaBonopyieHHs». [Ipore HaBiTh 1 cTaTTs 3’ siBUnacs B KK

VYkpainu nuisixom npuiHATTS 3akoHy YKpainu 3 Ha3Boro «IIpo BHECeHHs 3MiH
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70 ACSKUX 3aKOHOJAaBUYMX aKTIiB YKpaiHM HIOJ0 YAOCKOHAJEHHS MpoUeaypU
BHeceHHs 3MiH» Bia 19.05.2020 p. Ockiabku 111 HOpMa HE MICTUTD >KOTHUX
HACJIIKIB HEJOTPUMAaHHS BKa3aHOI MPOLeAYpH, 3BUYaliHO, 110 BOHA Hajai 1
He Oyne norpumyBatucs. Tak, Hanpukiaz, Bxke 19.06.2020 no KpuminaasHoro
KojZiekcy YKpainu Oyiio BHeCeHO psij 3MiH 3akoHoM Ykpainu «IIpo BHeceHHs
3MIH 10 JeSKHX 3aKOHOJAaBUMX aKTIB YKpaiHM 1IOAO CIPOILIECHHS 3aTy4YeHHs
IHBECTULIIA Ta 3ampoBa/PKEHHs HOBUX (DIHAHCOBUX I1HCTPYMEHTIBY». A
14.07.2020 — 3axkonom Ykpainu «IIpo nepskaBHE peryiroBaHHS AisUIBHOCTI
II0JI0 OpraHi3allii Ta MPOBEICHHS a3apTHHUX Irop». TakuM YMHOM MpaKTHUKa
BHECEHHS TaKUX 3MiH IPOJOBXKMIACS 1 Ha1al.

3. Henmorpumanns HanexHoi npoueaypu mnianucanus [Ipesuaentom
VYkpaiHu 1 NOAaibIIOro ONPWIIOAHEHHS 3akoHiB. Bike cranma 3BUYHOIO
npakTuka, konu [Ipe3nnent Ykpainu He NiANUCYE 1 He HAaKIaJa€e BETO Ha MeBH1
3aKOHOJaBY1 aKTH. J[esiKi 3 HUX MPOCTO «T'YOJSATHCA» B KOPUAOPAX BIIAH, 1HIII
ONPUITIOAHIOIOTHCS 3 CYTTEBUM 3aIi3HEHHSIM.

[lporo pasy koH(QUIIKTHa cHTyallisi 3axoBaHa TIyHOIIe, a caMe B
Konctutymii Ykpainu B 4. 2 cT. 94, sika nepeabauae, mo «Y pasi AKIIO0
[Ipe3uaeHT Ykpainu npoTsAroM BCTAHOBJIEHOTO CTPOKY HE MOBEPHYB 3aKOH JJIs
MOBTOPHOT'O PO3IJIAlY, 3aKOH BBa)Kae€Thcs cxBanieHUM [Ipe3nnentom Ykpainu
1 Mae OyTu mignucaHuil Ta oQiMiHO ONPHIIIOIHEHHID», TOOTO BOHA YITKO HE
Bkazye XTO came 1ie Mae 3poOUTH, HA BIIMIHY BiJ 4. 3 M€l K CTaTTi, sKa
nepenbavae: «SIKO0 MiJ 4Yac MOBTOPHOTO PO3IISAAY 3aKoH Oyae 3HOBY
npuitHsaTuil BepxoBnoto Pajoro Ykpainu He MeHII sIK ABOMA TPETUHAMU BiJT ii
KOHCTUTYIIHHOTO ckiany, [Ipe3uaent Ykpainu 30008’ s13aHuid HOro mianucaTu
Ta OQIIIHO ONPUIIOIHUTH MPOTATOM AECATU AHIB. Y pasi akiio [Ipe3uneHt
VYkpaiHu He TMIANUCAaB TakKWM 3aKOH, BIH HEBIAKIATHO  OQIiIiiHO
onpuitogHoeTbea ['onoBoro BepxoBuoi Panu Ykpainu (BUILJIEHO MHOIO —

0.0.) 1 omyOiKOBY€ETHCS 3a Moro miamucom» [1].
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3BUYAIHO 1€ HE BCl MPUYUHH, IKI OOYMOBHJIM BaJOMOAIOHUX XapakTep
3MiH JI0 KpUMIHAJIBHOIO 3aKOHOJABCTBA Y KpaiHH, aje 1 IUX JOCTaTHRO, 100
YCBIJOMHTH, 1110 TPOOIeMa HOCUTh CUCTEMHUN XapaKkTep 1 110 «KOCMETHYHUM))
PEMOHTOM OOIMTHCS BAKE HEMOXKIIUBO.

TakuM yuHOM MM MMM 10 APYroro 3anuTaHHs — 110 aaii?
Haiinpocrima oueBuaHa Bianosiab — HoBuih Kpuminansauil kogekc Ykpainu
(un moxxnuBo Kapuuii?). Asie HacKUTbKH caMe BiH Ma€e 0yT HOBUM? OCKUIbKH,
SK MPaBUJIO, CYJIOBI 1 MPABOOXOPOHHI OpraHu OONICHO COPUIMAaIOTh OYIb-sKi
KapJIMHAJIbHI 3M1HHU, 3p0O3yMLIO0 10 OYy/I€ CYIPOTUB YOMYCh «IyKe» HOBOMY 1
YH BAACThCS Or0 MOJ0JaTH HEBIJIOMO.

Xo4a caMe TaKUMH KapJIMHaJIbHUMU 3MIHAMH 1 3aifHs1acs podoya rpyna

3 MUTaHb PO3BUTKY KPUMIHAJIBHOI'O MpaBa, cTBOpeHa Yka3zom Ilpe3unmenra
VYkpaiau Ne 584/2019 Bin 7 cepmust 2019 p.
Yu Oyne ii poboTa yCHilIHO, 3aJIeKUTh BiJl 6arathox (paktopiB. Ha croroani
BXKe € (¢inanmizoBanuii [IpoekT, sikuif MiCTUTHh 0araTo MO3UTUBHUX MOMEHTIB,
AKl PO3MOYaNMCs 3 YHIKaJbHUX JJI1 3aKOHOJABUOro Ipolecy B YKpaiHi
€JIEMEHTIB: CTBOPEHHS CIeliaJbHOro caty mis IIpoexTy, 3 MOXIHUBICTIO
nojlayl  MPOMO3HUIIM; MNPOBENEHHS  eKCHepTU3  HAI[lOHAIbHUMH  Ta
MDKHApOJHUMHU €KCIIepTaMu; TEepeKiaj] aHIJIHChbKOI0 MOBOIO Ha CTajli
[IpoekTy; npoBeaeHHs P1IOTOTIYHOT €KCIIEPTU3H 1 T 1.

AJle 41 He MICTUTD BiH TUX CAMUX HEJIOMIKIB, SIK1 € 1 B YUHHOMY KOJIEKC1?
Kinbka Te3 3 1boro npuBomIy.

1. Po3pobnuku Ilpoexty, st 3pydyHOCTI BUKOPUCTAHHA Ta
OJTHO3HAYHOCT1 TEPMIHOJIOT1, 3aPONOHYBAJIU T.3. «PO3PAXYHKOBY OJIMHULIIOM,
AKa Ha 1noyatky podotu nopisHioBana 100, a miznime 200 rpuBens. Tenep xe
(cranoMm Ha 25.02.2024) BoHa nepetrBopuiiacs Ha «1/30 po3mipy MiHIMaIbHOT
3apoOITHOI MJIaTH, BCTAHOBJIEHOI Ha | Ci4Hs BIAMOBIAHOTO POKY 3aKOHOM PO
HepxaBuuii Oromxker Ykpainu. Po3mip mrtpadHOi CTaBKM BUPAKAETHCA B

IMOBHUX I'PUBHAX», IO HABPAI YU € 3PYUHUM IJIs1 BUKOPHUCTAHHA.
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2. B pannix pemakuisx Ilpoekty Oyma Hopma, sika 3a0esnedyBalia
cTabuibHICTh KpUMIHANBHOTO 3aKOHY, IUISXOM BCTAaHOBJIEHHS YITKOI
npoueaypu Horo TpUMHATTS Ta ONPWIIOJAHEHHS, a TaKOX, 1[0 HaWOUIbII
BAXKJIMBO, HACHIJIKIB 11 HEJOTPUMAHHS, 110 3BYYalO SIK: «3aKOH PO BHECEHHS
3MiH 110 mporo Kopekcy, 1o mopyurye BUMOTM YacTHHM 2 IIi€l CTaTTi, €
HeuyMHHUMY. B monanemux penakuisx crarti 1.1.3. «IIpe3ymiiist 3HaHHS Ta
ctabuibHicTh KpuMiHanbHOro Kosekcy» [Ipo€eKTy 111 MOIOXKEHHS 3HUKIIH.

3. B IlpoekTi Ha Tenep: ychoro — 11 KHUT, MOAUICHUX HA 75 pO3ALTIB
(763 crarTi): 3arasibHa yactuHa — 25 po3autiB. OcobnuBa yactuHa 50 po3aALTIB.
Yunnuit Konekc Mae ocTaHHIO MPOHYMEPOBaHY CTAaTTIO 3 HOMEpoM 447.

TakuM 4YWMHOM 3HOBY MOXEMO TMPOIUTYBaTH emirpad, 3MIHUBLIU
TBEPXKCHHSI Ha 3alTUTaHHS:

MupuTtuch Kpaiie 31 3HaOMUM 3710M,

Hixx HaBMaHHSA TIKATH B HEB1JOMICTH?

CIIMCOK BUKOPUCTAHUX JIPKEPEJI
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CTATH AJIBOKATOM B YKPAIHI ABO
CIIA - IE MAPA®OH YA CITPUHT?

Kanawnuk Onena Mukonaiena,

Kanouoam OPUOUYHUX HayK, aogokam,
npeocmasnuk Hayionanvnoi acoyiayii

aosokamis Yrpainu y Cnonyuenux

LlImamax Amepuxu

Yu 3HaeTe BU, 11O CTaTH aJBOKATOM — Li¢ MapadoH, a HE CIPUHT?
BneBHena, 1110 6araTh0X Xo4 pa3 B JKHTI L1KABUJIO MTUTAHHS: CKUTbKHU JIFOAUHI
noTpiOHO BUMTHCH, 1100 cTaTu ajgBokaToMm. [lepin 3a Bce, 1m00 oTpuMaTH 1ie
OMpisiHE 3BaHHS B YKpaiHi, JIFOJAUHI TOTPIOHO BUYUTHUCS OJIM3BKO LIECTU POKIB,
TOOTO, PAKTUYHO, SIK «IPOOITTH IOPUINYHUHN yIabTpaMmapadon». AHaIZYIOUH
0c0o0JIUBOCTI TOrO, sIK cTatu topuctoM y CIIA, MoxxHa cka3zaru, 110 cUTyarlis
noxibHa. OpjHak, ICHYIOTh 1 BIAMIHHI PHUCH MK YKpaiHCBKOWO Ta
aMEPHUKAHCHKOIO IOPUIUYHOIO OCBITOIO, L0 TICHO IMOB’S3aHO 3 KYJIbTYPHOIO
1IEHTUYHICTIO.

CxoxxuMH, ajleé He TOTOXHUMH, pHCAMU MDK YKpaiHCBKOIO Ta
aMEpPUKAaHCHKOIO IOPUIMYHOIO OCBITOIO € MpolEeAypa BCTyIy Ha OakajiaBpar
(CIIIA — SAT; Vxkpaina — 3HO). HactynmHa cxoxa puca 1€ CTPyKTypa
HaBYAIBHUX 3aKiaiiB (Konemxk, yHiBepcuter). Mami, tpagumiiino B CHIA
OCHOBHMMM BHJIaMM CTyNeHs B 00JiacTi mpaBa € OakajiaBp, JOKTOp IpaBa
«Juris Doctor» (JD), MaricTp npasa «Master of Laws»
(LLM), noktop ropuanunux Hayk (SJD), a B Ykpaini Monoaummii 6akanasp;

OakanaBp; Marictp; JoKTop ¢iaocodii / TOKTOp MHUCTEITBA; HOKTOp Hayk. [l{o
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CTOCYEThCS (DOPMH HaBYaHHS, TO BOHA TEX CXOXa 1 MOXe OyTH OYHOIO,
3a04YHOI0, BEUIpHbOIO, JUCTaHIiHHOI0. [Ilo10 TprBanoCTi HaBUaHHSA, TO BOHA €
JOCUTh JIOBroro B 000X kpainax. Hampuknan, y CIIA TepmiH HaBYaHHS
CTaHOBHUTH OJIN3BKO 7-8 pokKiB (4 Ha OakanaBpari Ta 3-4 POKH B IOPUIUYHIN
ko). B Ykpaini Tepmid HaBuaHHA 0:1M3bK0 6 pOKiB (4 poku Ha OakanaBpari,
1,5-2 poku Ha marictpaTypi, a TaKoX, JOJATKOBO 2 POKHU CTaxy poOOTH B
IOpUANYHIN cdepi, 6 MiCALIB cTaXyBaHHS (110 pa30M CTAHOBUTHUME OJIM3bKO 8-
8,5 poki). Takuil TpuBanuii MiAXiJ 10 HAaBYaHHS sIK B YKpaiHi, Tak 1 B CIIIA
BiJloOpaxkae KylIbTypHUH acniekt Xodcerene, npuyoMy sik Ykpaina tak i CLLIA
OTpUMAaJIM BUCOKY OIIIHKY 3a JOBrOCTpOKOBY opieHTalio (51 % Ykpaina ta 50
% CIIIA), miakpecnodu HanoJaerauBicTh 1 Tpaauii [1].

OpHak, He TUBJISTYMCH HA TIEBHI CXO0XK1 pUCH, € 0araTo BIAMIHHOCTEN MiX
ropuandHoro ocBitoro CIIA Ta Ykpainu. Tak, Hanpukiia, HaBYaJIbHI IJIAaHU Y
CIIA noOynoBaHi TakuM YUHOM, IO CTYJEHTH NEPEBAXHO CaMOCTIHHO
MOXYTb OOMPATH MPEAMETH, iX KUIBKICTh HA CEMECTp, BUJI 3aHATH Ta iH1ue. 1o
CTOCYEThCS YKpaiHM, TO HABYaJIbHI IJIaHU € OUIbII CTaHJAPTU30BAaHUMHU.
Benuka BiIMIHHICTB € Y ocHaieHH1 kammyciB. fkmio B CIIIA martepianbHO
TEeXHIYHE OCHAILIEHHS Kpallle, TO B YKpaiHl He BC1 KIOPUANYHI IIKOJIN» MOXKYTh
JTO3BOJIUTH 3a0e3meynT CTYJICHTIB-IOPUCTIB HOBUM HEOOX1THUM
obonaguanusMm. Ilpore, 1 Bapticth HaB4aHHS B CIIIA € HabGaraTo m0poXx4oro,
HIX B YKpaini. [lle ogHi€r0 BIAMIHHICTIO € Te, 110 OCBiTHI nporpamu B CIIIA
CXBAJIIOIOTh BIAMOBIJHI aMEpPUKAaHChKI acoljialli aJBoKaTiB, a B YKpaiHl
MEePeBIPKY OCBITHIX MporpaM poouth MIHICTEPCTBO OCBITHU YKpaiHU Npu
BUJIaul BIAMOBIAHOI JileH31i a0o, B MOJAJbIIOMY, iX MOXE OI[IHIOBaTH
HarmionanpHe areHTCTBO 13 3a0€3NleUeHHs SKOCTI BMINOI OCBITH. ToO0TO,
¢dakTuHO, B YKpaiHi OpraHd aJBOKaTCHKOI'O CAMOBpSIYyBaHHS HE MalOTh
000B’SI3KOBOT'0 TOJIOCY MPU CXBAJIEHHI OCBITHIX MPOrpaM IOPUCTIB.

Takox, B CLLIA mijg yac HaBYaHHS IOPUCTIB BaXJIMBUM € HAITUCAHHS €ce.

Jlo Toro, HaBiTH OoaWH 13 aaBokaTchbkuX icmuTiB B CIIIA ckmagaeTbes 13
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HaIlMCaHHs MUCHBMOBOrO 3aBlaHHs - ece). B Ykpaini HamucaHHs ece He €
OCHOBHOIO BUMOTOIO 111 YaC HaBYaHHS, a a/IBOKATChKUI 1CITUT BUMAarae yCHoi
BIJIMOBI/I1 HA FOPUIUYHI MUTAHHS 1 CKJIAJICHHS IOPUINYHUX JOKYMEHTIB. Xoua,
B CILIA BuMoOru 0 rapHoi npogeciiHoi MpOMOBH 3aiiMatOTh HE OCTAHHE MICIIE.
Takox, y CILIA Baxx11Be 3HaU€HHSI MAa€ BUBYEHHSI, KPIM CTaTyTHOTO [IpaBa, 11e
W MpeLeneHTHOro mnpapa, KoM B YKpaiHi CTYyJI€HTH BUBYAIOTh, MEPEBAKHO,
3akoHoaaBcTBO. Jlami, y CIIIA HasiBHa, SIK IPaBUIIO0, YiTKa CHEIliaizallis, Kojlu
B YKpaiHi 3ampoBa/KyeThCsl OUTbIN 3aranbHuid miaxif. lle o3Havae, mio
yKpalHChbKa KyJbTypa Ma€ CTPUMAHHUN XapakTep, IO YITKO BOAYa€eThCs 3a
cuctemoro Xodcerene 3aBIsKu Tyke HU3bkoMy Oany 14% 3a num BUMIpOM,
TOMAl SIK aMepHKaHChKa KyJlbTypa Mae 68 % 3a aHanmoriyHuMm BumipoMm [1].
ToO6To, cycniibcTBa 3 HU3BKUM OQJIOM Y IIbOMY BHUMIpl MalOTh TEHACHIIIIO 10
HUHI3MY Ta necumizmy [1]. ToMmy aHami3yrouu Takuil BUMIp, MOKHA IPUUTH 110
OYMKH, IO YyKpaiHChKI IOPUCTH BBa)XarlwThb, IIO Kpalle MaTd LIUPOKY
crienianizaiiio Ta OyTu o013HaHUM y OaraThoX acmeKTax, TO/1 sSIK aMepUKaHChK1
IOPUCTHU MIAXOAATH 10 IILOTO MUTAHHS 3 ONTUMI3MOM, BBaXKalO4H, 110 KOKEH
MOBUHEH 3aliMaTUCs CBO€IO cripaBoro. HapemTi, He3BaXkaroun Ha BIIMIHHOCTI
MDK miaxonamu y HaBuaHHi opuctiB B CIIA Ta Ykpaini, ogHe 3a/IMIIa€ThCS
HE3MIHHUM: CIIY»IHHS BEpXOBEHCTBY MpaBa Ta 3aXUCT MpaB JIOAUHHU.
[lincymoBytoun, ik 6aunMO, yKpaiHCbKa Ta aMEpUKaHChbKa IOpUIUYHA
OCBITa Ma€ sIK CBOi MOAIOHI, Tak 1 BiAMiHHI pucu. [lpomenypa BcTymy y
HaBYaJIbHI 3aKjaJu, CTPYKTypa HaBUaJIbHUX 3aKjiajaiB, CTylneHI B 00JacTi
npasa, pOpMU HABYAHHS, JIOBra TPUBAIICTh HABUYAHHS € TOIOHUMH, 10 HAJa€
MOXJIMBICTH 0CO01 3 YKPaiHCHKOIO IOPUIUYHOIO OCBITOIO JIETTIIE OPIEHTYBATUCH
B aMEpUKAHCHKIN IOpUIWYHIA OCBITI. HaToMmicTh, BIIMIHHOCTI, SIKI ICHYIOTb,
HAJAI0Th MOXKJIUBICTh IOpUCTaM 3 YKpaiHU BJOCKOHAIOBATUCH, MPOSBISIOUN
CBOIO KYJBTYpPHY Ta OCBITHIO 1IEHTHYHICTh. AJKe, K MyJpo ckazap Jlymiit

Amnneii Ceneka: «IToku TH KMBUH, BUKCS KUTH» [2], 1[0 CTAI0 AEBI3OM s
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0aratbox aJBOKAaTiB, TOMY IO B IOPUIUYHOMY CBITI KOKEH JIEHb — 1Ieé HOBUUI

YPOK.

CIIMCOK BUKOPUCTAHUX JIPKEPEJI

1. Country comparison tool. (n.d.). https://www.hofstede-

insights.com/country-comparison-tool?countries=ukraine

2. Oppong, T. (2023, March 10). Seneca: As long as you live, keep learning
how to live. Medium. https://medium.com/personal-growth/seneca-as-long-

as-you-live-keep-learning-how-to-live-3ed843f2{354
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«TPETA CTOPOHA»: HOBI IPAKTUKH
€CILI JIA BABE3IIEYEHHSA
JOTPUMAHHSA CITPABEIVINBOCTI
CYJOBOI'O PO3IJIAAY

Anexceesa Anacmacia
koopounamop npoexmie IAC ISHR I1]

Mixcuapoonozo mosapucmea 3 npag 100UHU

OpnHi€ro 3 KJIIOYOBUX TapaHTIH, 3aKpIIJICHUX y cTarTi 6 €Bponeilchkoi
KOHBEHIII1 TIPO 3aXKCT MpaB JIIOAWUHU Ta OCHOBOIOJIOXKHUX CBOOON (mami —
KongeHiisi), € mpaBo Ha crpaBeqiuBuii cya. lle mpaBo oxoruioe Oararo
aCTIeKTiB, BKIIIOYAIOUM HEYMEPEIHKEHICTh 1 HE3aJeKHICTh CYAy, MPUHIIHI
PIBHOCTI CTOpiH, MyOJIIYHICTh Ta IJIACHICTH MPOIECY, a TaKOXK 3a0e3MeUeHHs
edeKkTUBHOTO IpaBa Ha 3axucT. [Ipore mpakTrka €BpONECcHKOro cyay 3 mpan
moauau (nami — €CIIJI) mokasye, 1m0 TpaguiliifHI MEXaHi3MHU CYIOBOTO
HADISTY 1 BHYTPIITHEOTO KOHTPOJIO HE 3aBXKIU MOXKYTh 3a0€3MEUNTH TOBHUMA
Ta 00'€eKTUBHUI aHai3 CIpaBU. [HCTUTYT «apyra cyay» 1 poib 00'€KTUBHOTO
criocTepirada € BaXJIMBUMH €JEMEHTaMH, SKi MOXYTh JOIOMOITH Y
3a0e3MneyeHH1 CIIPaBeAIMBOCTI 1 HEYTIEPEAKEHOCTI Cy10BOro npoiecy. O0uasa
IHCTUTYTU JIIOTh SIK CTOPOHHI €KCIEepTH, 3a0e3Meuyloyd J101aTKOB1

NEPCIIEKTUBU Ta IMPO30PICTh CYI0BOTO PO3IIIALY.

Amicus curiae 11e oco6a abo oprasizaiiis, 1110 HE € CTOPOHOIO y TIPOIIECI,
ajie IOMyIleHa CyJIoM JJis HaJaHHs 1HpopMalii, JyMKd abo MpaBoBOi MO3MUIIIT,
Kl MOXKYTh MaTu 3Ha4eHHS npu po3rsial cupasu. Y mnpaktuii €CIIL ueit

iHCTI/ITYT BHUKOPUCTOBYETBHCA JIsI IMOCHUIICHHA aHaJIi?)y CKIIaIHUX IIPpaBOBUX
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MUTaHb 1, IO OCOOJHMBO Ba)XIMBO, IS 3a0e3leueHHS OO0'€KTMBHOIO Ta
HE3aJIe’)KHOTO MIAXOY /10 cpaBu. BiH Moke mpecTaBIsATH IHTEPECH IHPOKOi
IPOMAJICBKOCTI,  CIELIai30BaHUX  TpPyH, MDKHAPOIHUX  HEYpPsAOBHX
oprasizalliii, 4us eKCrepTu3a CIpusie IMUOIIOMY PO3YMIHHIO CYIOM 0OCTaBUH

CIIPaBU.

Amicus curiae BCTyNae y CHOpaBd 3 METOI HaJaaTh cyay (axoBy
iHopMaIlil0o Ta TPaBOBY apryMEHTAIlll0, SKa MOXE JIOMOMOTTH Kparie
3pO3yMITH KJIIOUOBI MUTaHHs crpaBu. Lle 0coOnumBO Ba)JIMBO B CKJIAJHUX
CIpaBax, /i€ FOpUINYHI aCTIEKTH HE 3aBXK]I1 MOXKYTb OyTH 4ITKO cpopMyIbOBaH1

a00 MOBHICTIO PO3KPUTI CTOPOHAMMU.

BaxmBy posb amicus curiae MOKe BiJirpaBaTd y chpaBax, IO
CTOCYIOThCS IPOMAJICHKHX 1HTEpECiB a00 MpaB BpasznuBux rpyn. Hanpukian, y
cIpaBax, MOB'SI3aHUX 13 BaromicTio npoOnemaruku, Tuckom 3MI Ha omHy 31
CTOpIH 4M Ha cyl, abo mnopymieHHsM KoHBeHIi BTpyd4aHHs JApyra cCyay
JI03BOJISI€ PO3MIISAIATH CIPABY Y IMIUPIIOMY KOHTEKCTI, BPAXOBYIOUH IPOMACHKI
IHTEpeCH Ta MOXJIMBI HACHIIKM pIIIEHHS cyny. Sk Tpukiag, aHali3
npaBo3axucHoi opranizanii [AC ISHR norpumanus npaBa Ha crpaBeIIuBUN
cyn numie 3a nepuie miBpivus 2024 poxy BigoOpakae HHM3KY HETaTUBHHUX
TEHJICHI1} TOpPYIIEHHS MpaBa Ha CIpaBeJIMBUA cy/l Y KOHTeKcTI KoHBeHilii Ta
npaktuku €CIJL, sKi € TOTUYHUMHU HE JI0 OJIHIET CIIPAaBH, a J10 NIEBHOI KaTeropii
COpaB YW WIOAO OKpemoro cyay/cyaiB. Jlo HUX Hanexarb MepekiagaHHs
000B’SI3KYy TOKa3yBaHHS Ha 3aXHUCT, yIEPEKEHICTh CYly, OOMEXEHHS I0CTYILY
710 MaTepialiiB CIpaBH Ta MOPYLISHHS IpaBa Ha 1OoCTym 110 cyay [8]. Tpusanuit
MOHITOPUHT Ta aHali3 CHUTyallli, [0 CKJIAJA€ThCd MOXKE HAJlaTH Cydy OUIbII
MOBHY KapTHUHY 13 CUTYaLI€l0 3 MTpaBaMu JIOAMHU Ta AoTpuMaHHsIM KonBeHii
1 cTaTu I[IHHUM MarepiajoM JUis BUPILIEHHS DAYy COpaB 3 aHAJIOTTYHUMU

3asBaMU.
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Ipakruka €CIIJI i amicus curiae: BIUIMB HA CYIOBi NpOIECH.
€CII Bxe BU3HABAB I[IHHICTh amicus curiae y HU3I CBOiX pillieHb. Y CIpasi
«Peringek v. Switzerland» Cyxn 103BOJIMB KUTBKOM HEYPSJOBUM OpTraHi3allisiM,
30kpeMa Amnesty International 1 Human Rights Watch, Buctynurtu sik amicus
curiae [6]. Cyn 3a3HauuB, 10 y4acTh LIUX OpraHizaliidl Maja CyTTEBUN BIUJIUB
Ha PO3MJIsAJ MPaBOBHUX ACHEKTIB CIPABH 1 JOMOMOINIA Cyly HNPUUHITH OUIbII

3BAXXCHC Ta CIIPABCIJINBC piH_ICHHH.

[Hmmii npukiang MoxkHa 3HaiiTH y cripasi «Hirsi Jamaa and Others v.
Italy», ne amicus curiae Hajanu Cyny BaXXJIMBY 1H(OPMAIIIIO MPO MI>KHAPOIHI
CTaHAApTU TMpaB JIIOAUHU B KOHTEKCTI JenopTalii Ta TMOBOMKEHHS 3
ObKeHUAMH. Y WIA chopaBl y4yacTh CTOPOHHIX CIIOCTEpiradyiB crpusia
BUSIBJICHHIO HEJOJIKIB y HAIllOHAJbHIM MPaBOBIM MpakTUIll Ta 3abe3neuunsa

OUIBII CITpaBeIJIMBUIA PO3IJIS]] CKApT 3asBHUKIB [3].

VY pimenni €CIUI o cnpapi «M.S.S. v. Belgium and Greece», Cyn
aKLIEHTYBaB yBary Ha Ba)KJIMBOCTI Y4acTl TPEThOI CTOPOHU SIK HEHUTPATIbHOIO
mxepena 00'extuBHOT 1HPopMaii [4]. OcobnuBo BpaxoBytouu, 1mo €CILI ne
MOXE JOCTIAUTH CaMOCTIMHO KOXEH (haKT, a CTOPOHHU BIJCTOIOIOTH BIIACHI
iHTepecH, sk y cripasi «C.M.M. v. The Netherlandsy», ne npyrom cyny BUCTyIuB
ISHR — Konro [1]. Illo Takox akTyajizye MUTaHHS PO MEXi ydacTi amicus
curiae y CrpaBi: 4d MOBHHHA HOT0 y4yacTh OOMEXyBaTHCS JIMIIE HaJAaHHSIM
1H(pOopMallii, Y4 BIH MOXKE BUCTYIIATH 3 IOPUAMYHUMHU apryMEHTaMH Ha PiBHI 3

YYaCHUKaMH MPOLECY.

Crangaprun ydacrti 00’€KTMBHHMX cHocrepiradiB. SKkio amicus
curiae 3a3BUYail 30CEPEIKYEThCS Ha IMPABOBHUX AaCMEKTaxX 1 MPeACTaBIIsIe
HE3aJIe)KHUN MO, SKUM MOXKE BHECTH SCHICTh, HaJaTH JOJATKOBUMI
KOHTEKCT 1 BpaxXyBaTH COIliajbHi, €KOHOMIYHI UM 1HII HACIIJIKH, SIKI MOXYTh
BIUIMHYTH Ha TMOAAJIbIIy CyAoBy MNpakTuky. OO'eKTUBHUN crocTepirayd

HATOMICTh 3aiiMa€ iHIY, ajJe HE MEHII BaXXJIUBY Mo3uIlito. BiH 3aiiicHioe
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MOHiTOpI/IHI‘ CydOBOTO IpoHecCy, CTeXKadu 3a JOTPUMAaHHAM HpI/IHI_II/IHiB

CIIPaBEIMBOCTI, MPO30POCTI Ta 3aKOHHOCTI.

B nisnbHOCTI 00'€KTMBHMX CIIOCTEpIradiB BiIOOPa)Ka€ThCS 3HAYCHHS
BIJIKDUTOCTI CYJOBOTO MpolLEecy Ta KOHTposib 3 Ooky cycmiiabcTBa. Lllomo
MPAKTUYHOTO ACTEKTY, ekcriepTu MoHITopruHroBoi micii IAC ISHR BigMiuaiots,
o0 Yy psal BUMAAKIB MOHITOPUHT CYAOBHX MPOIECIB 3aBepIIyBaBCs
MIATBEP/DKEHHSM  CIIOCTEpirayaMu  CyTTEBOTO  3MEHIIEHHS  KUIBKOCTI
npolecyalbHUX TOpPYIIEHb Ta CYNPOBOMKYBaBCS OUIBII  pETEIbHUM
JOTPUMAHHSM CYIJIIMH 1 CTOPOHAMHU ITPOLIECY HOPM ITPOLIeCyalbHOTO IIpaBa Ta
MpeleIeHTHOT MPaKTUKK Yy IPUCYTHOCTI 00’ eKTUBHUX crnioctepiradis [9]. Le
CBITYHUTH MPO BAXJIMBICTh JJAHOTO IHCTUTYTY, OCOOIMBO B YMOBAX MOJITHYHOI
Ta 0e3nexkoBOi HecTaOUIbHOCTI. PeryiasipHuil He3aneKHUM MOHITOPUHT
JOTPUMaHHS NpaBa Ha CHPABEJIMBUN CyJl MOXKE CTaTd HOBUM €()EKTUBHUM
THCTPYMEHTOM, IO CIPHUSTUME PO3BUTKY CYAOBOi MPAKTHKH, fKa Oyae
CIpsIMOBaHa Ha 3a0e3MeUeHHsI BIIMOBITHOCTI BUCOKUM cTaHaapTaMm KonBeHitii,

HE3BAXKAKOYM HA 30BHIMIHINA THCK.

CrangapTu 00’€KTHBHOIO CIIOCTEpIiraya BiANOBIAHO 10 NPAKTHKH
€CIIJI. VYV cnpaBi «Parildak v. Turkey» €CIIJI mnigkpecnus, 1110
HEYIEepEeKEHICTh 1 O0'€KTUBHICTh € BaXJIMBUMH CKIIAJJOBUMU TIpaBa Ha
cupaBenuBUi cyl. BopHouac iCHyBaHHA —CTaHAApTy «00’ €KTUBHOIO
CIocTepiraua» MOXK€ BIJIIpaBaTH BaXKJIUBY pOJib Y 3amo0iraHHi MOXJIMBUM
MOPYIICHHSIM I[LOTO MpaBa, KOJIM CYJ CTUKAETHCS 31 CKIAAHUMU a00 HOBUMHU
MPaBOBUMU NMUTAHHSAMU. BBeleHHS 00’ €KTUBHOI CTOPOHH J1O3BOJISIE 3MEHILIUTH
PHU3HK YIIEPEHKEHOCTI a00 OHOOIYHOCTI, OCKUIBKH BiH HaJa€ JOAATKOBUM Ta

HEUTpaJbHUN NOMIIS HA cpasy [S].

OpgHuM 13 OCHOBHUX CTaHJApPTIB 00’€KTHBHOIO CHoCTepiraya 3a
npeneneHTHuM npaBom €CIIJI € oOrpyHTOBaHICTh (PakTiB IJsi 3aTpUMaHHS

ocooOwu.
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V pimenHi y cipasi «Eldar Hasanov v. Azerbaijan» €Bponeiicbkuii cyn
3 IpaB JIOAMHU HAroJIOCMB Ha BaXKJIMBOCTI TAKOTO CTaHAAPTy 00’ €KTHBHOIO
crocTepirada - To0To Ui MOXKyTh (akT a00 iHQopMallis, Kl Npea’ SBISIOThCS
Cymy, IepeKoHaTH 00’ €KTHUBHOTO CIIOCTepirada B TOMY, IO BIAMOBIIHA 0c0o0a
MoOINIa BYMHUTH 3704yuH. llelt crampapr 3abe3neuye HaIiIlHICTh MOAAHHUX
J0Ka31B MpU BHUPIMIEHHI MUTaHb CYIOM. 30KpeMa, MpH BUPIMICHHI MUTaHHS
II0JI0 JOCY/IOBOIO TPHUMAaHHS I BapTOK BAXJIUBOIO € OOIPYHTOBAHICTH
J0Ka3iB, HAJaHUX CTOPOHOK OOBHMHYBAaYE€HHS, a TaKOX HaJEKHE
oOTpyHTYBaHHS Cyn0BUX piteHb [2]. Axmo neranphime, €CILJI Bumarae, o0
HasBHA HAa MOMEHT 3aTpuUMaHHs 1HpopMalis Oyaa Takow, M0 37aTHa
MepeKOHATH HEYIEPEeKEHOTO, PalliOHAJIBHOTO CIIOcTepiraya y HeoOX1qHOCTI
3arpuMaHHsl [5]. TakuM 4YMHOM, OO'€KTMBHMH cCHocTepirady Moxke OyTH
e(DEeKTUBHUM IHCTPYMEHTOM JUIsl 3aloOiraHHs Ta YCYHEHHS MOMJIMBUX

MOpYIIEeHb MpPaBa Ha CIIPaBEJIUBE CYOBE PO3CI1yBaHHS.

Hpyruii, He MEHII BaXJIMBHM CTaHAApT 00 €KTUBHOIO crocTepiraya
3aCTOCOBY€THCA JJI1 BU3HAUYECHHS TOTO, YU € Cy/d HeylnepemkeHuM. B nanomy
BUIAJKY IiJI 4ac MOHITOPUHTY CYAOBHX MpPOLECIB aHAII3Y€TbCA, YU MOXKE
00’€KTUBHUI criocTepirad 3poOUTH BUCHOBOK, IO CYJJAS YM Cy[ MOIJIU OyTH
M1]] BILTMBOM 30BHIIIHIX (pakTOpiB a00 Manu KOHPIIKT iHTepeciB. Tak, y crpasi
«Tsulukidze and Rusulashvili v. Georgia», €CIIJI 3a3Ha4uB, 1110 y nepeBaxHii
OUIBIIOCTI CIpaB, W0 MOPYUIYIOTh NHUTaHHS HeynepemkeHocti, Cyn
30CEpPEeIKYEThCS HA 00 €KTUBHOMY KpHTepii. Xoya HE ICHY€E YITKOTO MOILTY
MK Cy0’€KTUBHOIO Ta 00’ €KTUBHOIO HEYNEPEIKEHICTIO, OCKUIBKH MOBEIIHKA
CyIJl MOXE HE JMIIe BKIOYaTH oOcoOucTe mNepekoHaHHs (cyO'eKTHBHA
nepeBipka), a 1 BUKIMKATH OO €KTUBHI CYMHIBU LIOJ0 HEYNEPEIKEHOCTI 3
TOYKH 30pYy 3OBHIIIHBOTO crocTepirada (00’eKTHMBHA TMepeBipka). Takum
YUHOM, y BHUMaJKaX, KOJIU MOKe OyTH Ba)KKO 310paru JoKa3u, 3a JOTOMOTIOIO

AKUX MOKHA CIIPOCTYBATH MPE3YMIIIII0 CyO’ €KTUBHOT HEYIEPEHKEHOCTI Cyl,
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BUMOra 00’€KTHBHOI HEyNEepeKeHOCTI 3a0e3leuye JA0AaTKOBY BaXKJIHBY

rapasTito [7].
BucHoBok

Takum unMHOM, KOMOIHAIS poJiel amicus curiae Ta 00'€KTUBHOTO
crocTepiraya JoloMara€e He Jidiie DHOIIe PO3KPUTH IMIPABOBI AacHEeKTH
KOHKPETHOI CIIPaBH, ajie i 3a0e31eUrTH BIAMOBIIHICTh MPOLECY MI>KHAPOITHUM
CTaHJapTaM CHpaBEIMBOCTI Ta MPO30POCTI. IXHA yd4acTh [03BONSE CYIy
BpaxyBaTH BCl aCHEKTH CHpPaBH 1 YHUKHYTH TOMUJIOK, IIO MOXE CHPUSTH
3MILIHEHHIO JIOBIPH 10 CYAOBOI CHUCTEMH 3arajioM. [HCTUTYT 0O0'€éKTHUBHOTO
criocTepirada JjonomMarae 3a0e3neunTy JOTPUMaHHS polecyalbHUX rapaHTii
Ha HalllOHAJIBHOMY PiBHI, 3MEHIIIY€ PU3UK YIEPEIKEHOCTI, MOPYILIEHHS MpaBa
Ha 3aXHUCT, MPUHIUIY PIBHOCTI CTOPIH TOLIO. YUacTh amicus curiae, y CBOIO
4yepry, CIyrye JTOJAaTKOBHMM MEXaHi3MOM 3a0e3Me4YeHHsl CIpaBeaJIMBOrO
cynoBoro posniay, Hamatoun €CIIJI Ta iHIIMM BiIMOBIAHUM YCTaHOBaM,
MOJKJIUBICTh OTPUMATH HE3aJICKHUI IPABOBUI aHa13 1 pO3’ICHEHHS CKIIQJHUX

OPpUANYHUX ITUTAHDb, K1 MOXYTb MAaTH BIIJIMB HA PC3YJIbTAT CIIPABU.

3airydeHHS TPEThOi CTOPOHH, HANPHKIIAA, HEYPSAIOBOI OpraHizaillii, 10
CY/IOBOTO TPOIIECY B SIKOCTI amicus curiae abo 00’€KTUBHOTO CroCTepiraya €
BOKJIMBUM IHCTPYMEHTOM, IO MOXE TOCHPUATH peajizaimii NPHHIIUITY
CIIpaBeUTMBOTO Cyny, 3akpimieHoro y ctarti 6 €KIUI. Taki dpopmaru ydacTi €
KOHCTPYKTUBHHMH Ta HEYIEPEIHKCHUMH. A, OTXE, aKTUBHA B3aEMOIis
YYaCHHKIB TPOIECY 3 TAKUMU JIOBOJII HOBHMH JJIs1 YKpaiHHM IHCTUTYTaMH, IO
HAJAIOTh MATPUMKY, MOXKE TIBUIIUTH 3arajIbHUNA PiBEHb CIIPABEIIMBOCTI Ta

€(hEeKTUBHOCTI CYIOYMHCTBA.
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ABTOp nociimkye mpodeciiiHi Ta 0COOUCTICHI 1HTEpeCH KaHIUIATIB Y
CYIl, 30CEPEeIKYIOUMCh HAa MOTHBALIMHUX YUHHUKAX. AHATI3YIOTbCS SK
BHYTPIIITHI MOTUBHU (OCOOUCTI IIHHOCTI, MpodeciiiHi amOiIii) Tak 1 30BHIIIHI
(couianpHe BU3HAHHS, MaTepiaibHa BuHaroposa). OcobiuBy yBary npuaijieHO
MOTEHILITHOMY JMCOHAHCY MK OCOOMCTHMHM LIHHOCTSIMU Ta MpoQeciiHuMu
OYIKYBAHHSIMH, 110 MOXYTh BIUIMBATH Ha €(EKTUBHICTH Ta 3aJ0BOJIECHICTh
po0OTOI0. ABTOpP MIJKPECIIOE BXIMBICTh (DIHAHCOBOT HE3AJEKHOCTI CYIIIB
st 3a0e3leyeHHs iXHbOI aBTOHOMHOCTI Ta pO3IJIAa€  BaXJIUBICTb
OCOOHMCTICHOTO PO3BUTKY, SKUH CYIIIBChbKa Tpodecis Moxke 3a0e3neduTH.
BucBiTitoeTscsi HEOOXIAHICTh ONTUMI3alii MpoIecy BinOOpY Ta MiATOTOBKU
MaiOyTHIX CYJI/IIB, 1100 MiJBUIIUTH SKICTh Ta €(EKTUBHICTb CYJIOBOT CHCTEMH.
KitouoBi cnoBa: iHTepec, npodeciiHui 1HTEpec, OCOOMCTICHUI 1HTepec,
KaHIUAAT y CyIal, Kap’epa cynaal, NOTpeOu, MOTUBH, COLIAJIbHE BU3HAHHS,

IMpCCTHIK, CHpaBCIUII/IBiCTB.

®dinocopcrkuil  CIOBHUK  TIAyMaduThb 1HTEpEC SK  BUOIPKOBY

CIIPSIMOBAHICTh JIFOJMHU Ha TEBHUM 00 €KT YW JISUIBHICTb, BUKIHUKAHY
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MO3UTUBHUM, 3allIKaBICHUM CTaBJIEHHSIM, €MOIliiiHOK TpuBadauBicTio [10].
[lcuxonoriyHuii CIOBHUK Ma€ HACTyNHE BU3HA4YeHHs: «[HTepec — eMOIliiHO
3a0apBJICHE CTaBJICHHSA 10 HABKOJMUIIHHOTO, CHPSIMOBAHICTh JIIOAWHU Ha
MEeBHUI 00’€KT UM MEBHY JISUIbHICTh, BUKJIUKAHY TTO3UTUBHUM, 3aIl1KaBJICHUM

CTaBJICHHSIM JI0 YOTOCh, KOroCch» [5].

Ha pymky nokropa topuanuHux Hayk, akanemika AllpHY, B. ©.
CipeHka, «iHTepec — IIe He TIIbKH YCBIOMJIEHAa HEOOXIHICTh 3a0e3MeueHHs
notped, a i cmocoOu, MOKIMBOCTI iX 3aJ0BOJICHHSI 4Yepe3 I[eCHpSIMOBaHY
TUSITTBHICTHY [9, c. 30]. Pyaaunpkuii C. B. 3a3Ha4ae, 1o «morpeda
BUHHMKA€ B 1HJWBIJA BHACIIJOK MOro 00’€KTUBHOIO CTAHOBWINA, a 1HTEpEC
O3Ha4ya€ MOXJIMBOCTI 1i 3aJl0BOJICHHs. |HTepecH MaloTh Takl O3HAKH, SK
MHOXHUHHICTh, CYINEpPEWIMBICTh, MIHIUBICTb, 3B’SI30K 13 JISJIBHICTIO.
PearnizoBaHi iHTEpeCH 3YMOBIIOIOTh BHHUKHEHHS HOBUX TOTpeO. Y Takuit
CrociO BOHM € YUHHUKAMU 0aratboX CYCIUIBHUX 3MiH» [6, c. 55].
ToMy cTOCOBHO 1HTEpeciB KaHAMJATa y CYyIJl, MU MEpPEKOHaHi, 110 BOHU
BUXOIATH JAJ€KO 3a paMKU [POCTOr0 YCBIJIOMJIEHHS HEOOXiZHOCTI
3a/10BOJIeHHSs mpodeciiHux moTped. BoHN 0XOIIII0I0Th pI3HOMaHITHI CIOCOOH
Ta MOXKJIMBOCTI JUIsl peajizaiii uX notped yepes HiIecnpsiMOBaHy AisUIbHICTb
y npaBocyi. BpaxoByrouu nymku B. @. Cipenka [7-9] ta C. B. Pyauunbpkoro
[6], MOXKHA CTBEPJIXKYBATH, 1110 IHTEPECU KaHIUaTa y Cy 111 BKIIIOYAIOTh B ceOe
ITUPOKUHN CIIEKTP aCIHEKTiB, BiJi OCOOMCTICHOTO PO3BUTKY 10 MpodeciiiHoro
yIOCKOHAJIEHHS, III0 B CBOIO YEPr'y CIPUsI€E 31aTHOCTI aAanTyBaTUCS 0 3MIH Yy
CyCHUJIbCTBI Ta mpaBoBid cuctemi. Lli iHTepecu XapaKTepuU3yIOThCS
MHO>XMHHICTIO, OCKUIBKM KaHIUAATH MArOTh Pi3HI 1[I Ta MparHEeHHs y CBOIN
Kap’epi; CyNEepewIMBICTIO, aJDKe 1HOAI OCOOMCTI aMOimii MOXYyTh
KOH(MJIIKTYBaTH 3 BHUMOramu mpodecii; MIHJIUBICTIO, OCKUIBKM 3 YacoM
NPIOPUTETH Ta TOTPEOU MOXKYTh 3MIHIOBATHCS; 1 3B’ A3KOM 13 AISUIBHICTIO, L0

HiJIKpCCJIIO€ Ba)KJIMBICTh aKTHBHHUX Illﬁ JJI1 JOCATHCHHS ITOCTAaBJICHUX Hiﬂeﬁ.
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Peanizaiiist nux iHTEpECiB HE TUIbKU CIPUsE 33JOBOJICHHIO MOTOYHUX MOTPED,
a U CIOHYKa€ 10 BUHUKHEHHS HOBHUX, THM CAMHM CTUMYJIIOIOYM MOCTIHHUN
PO3BUTOK Ta BJOCKOHAJIEHHS Yy TipodeciitHiii cdepi.

S0 pO3MITUTH IHTEpECH KaHaujara y cyial Ha mpodeciitHi Ta
OCOOMCTICHI, TO CTAa€ 3pO3YMLIO, 1110 KOXHA 3 IIUX cep rpae KI4oBy poJib Yy
(dbopMyBaHHI cTaHoBleHHs cyaal. [IpodeciitHi iHTEpecH 30Cepe/KyIOThCS Ha
MPaBOBUX aCMEKTaX, ETUYHUX CTaHAApTaxX, NOCTINHOMY HaBYaHHI Ta PO3BUTKY
HAaBUYOK 1 BMiHb, 5Kl O€3MOCEpe/IHbO BIUIUBAIOTh HA SKICTh CYJAOYMHCTBA Ta
CIIPaBeJIMBICTh PillleHb. BOHU TakoX BKIIIOYAIOTh MPArHEHHS J0 Kap’ €pHOro
3pOCTaHHS, PO3LMIKUPEHHS MPOodeciiHOT KOMIIETEHIII Ta BUSHAHHS cepel] KoJer
1 cycnuibcTBa. OCOOHMCTICHI 1HTEpecH, 3 IHIIOrO OOKy, BiZOOpakaroTh
1HAMBIAYaJIbHI LIHHOCTI, MPAarHeHHs A0 0COOUCTICHOT O 3pOCTAaHHS, MATPUMKHU
3I0POBOTO OajaHCy MiXK POOOTOI0 Ta OCOOMCTUM KHUTTSIM, a TAaKOX OakaHHs
BHOCUTH TIO3UTUBHUI BHECOK Yy CYCHUIBCTBO 3a MeEXaMH NpodeciitHoi
aisbHOCTI. LIl iHTepecu CHpUSIOTH TCUXOJOTIYHOMY OJIaromnoixyyqro
KaHIuJaTa, 30€peKeHHI0O MHOro MOTHBAIli Ta 3JaTHOCTI €(PEKTUBHO
CIPABJIATHUCS 3 BHUCOKHUM PIBHEM CTpECy, L0 YacTO CYMHPOBOIXKYE POOOTY y
CYJIOBi#l cucTeMi.

B3aemomis Mk mpodeciiHUMH Ta OCOOHMCTICHUMM IHTEpecaMu
KaHAuAaTa y CyJIJl CTBOPIOE YHIKaJbHHU HaOIp SKOCTEH, HEOOXITHUX s
YCHIITHOTO BUKOHAHHA CYAIBCHKHUX O0OB’s3KiB. BaxnuBo, 1mo0 kaHIugaTH
MparHyjid JI0 TapMOHIMHOTO TMO€AHAHHA TPOodEeciiHUX Ta OCOOHMCTICHUX
1HTEpECiB, OCKUIBKH 1€ HE TUIBKU MOKpAIllye IXHIO IpodeciiiHy e(heKTUBHICTD,
ajie i CIpusie 3araJbHOMY 3aJI0BOJICHHIO B1Jl KHUTTS Ta poOoTh. Takuii miaxis
J03BOJISIE CYAJSIM 3aJMIIATUCA BIIJJAHUMHU CBOill mpodecii, OJHOYACHO
30epirarour 0COOUCTICHUI PO3BUTOK Ta OJIaromoayqys.

KoxeH kaHnupgaT y Cynll Mae CBOi OCHOBHI MOTpeOM Ta IHTEpeEcCH,
YacTHHA 3 SIKMX MOKe OyTH 3a/10BOJIEHA BIACHUMHM 3yCHIIISIMU, TOJI SIK 1HIII

BHMAararoTh CIIBIIpalll 3 KoJeraMu Ta CyCHiJIbCTBOM 3arajom. € iHTepecH, skl
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MOXYTh OyTH peani3oBaHl JMIIE€ 3a NIATPUMKHU Jep>KaBU. AHaI3 Ta
3aJI0BOJICHHS IIUX 1HTEPECIB 1 MOTPed Ha PI3HUX PIBHIX MPEJCTaBIsE€ COOOIO
CKJIAAHUI Tpolec, SKUH TMOYMHAETHCS 3 BU3HAUEHHS 1HIUBITyaJIbHUX
IHTEpeCiB KaHJWJATIB, TMEPEXOJUTh 1O BpaxXyBaHHS 3arajbHOCYCHUIBHHUX
noTpe0, 1 3aBEpIIyEThCS MIATPUMKOIO M peanizalielo Ha JAep>KaBHOMY PIBHI.
BaxxnuBo 3HalTH onTUMaNbHUN OalaHC MK IIUMU aClleKTaMH Ta BCTAaHOBUTHU
BIJIMTOBIJIHI IPIOPUTETH, BPAXOBYIOUU OCOOIMBOCTI pOOOTH y CY/Ii.
Ananizyroun crartio cyiai Bumioro rocmomapcbkoro cyay YkpaiHu
(2006-2010 pp.) y BiacTaBIi, 3aciaykeHoro ropucta Ykpainu, lemuenka C.D.,
MU MOKEMO 3a3HAUUTH, 1110 HaBEJCHI HUM MPOIO3HUIIi] 11010 BAOCKOHAIEHHS
rOCIOJAPChKOT0 CYJAOYMHCTBA B YKpaiHI MaloTh 3HAYHUN BIUIMB Ha
dhopmyBaHHS MpodeciitHuX Ta OCOOMCTICHUX 1HTEPECIB KaHIUIATIB y cyai [1,
c. 22]. 3okpema, BaroMe Micle B JOCHIIPKEHHI 3aiiMae HEOOXIiJIHICTh
crienianizaiii Ta npodecioHanizMy y i cdepi, Mo MIIKPECIIOe BaXKIUBICTh
MOCTIHOrO HaBYaHHS Ta mpodeciiiHoro po3BUTKY s kaHauaarti. Lle He
JUIIIe BUMOTa Yacy, aje i 0cOOUCTUI IHTepeC KOXKHOI0, XTO IIParHe 10 Kap €pu
y cyni, OyTH Ha BUCOTI Cy4acCHUX MPABOBUX CTAaHIAPTIB Ta BUKJIUKIB. Takox
BXJIMBUM € 3a0€3MEUEeHHSI JOCTYITHOCTI Ta CIPABEAJIMBOCTI MPABOCYAs, L0
BiloOpaXkae COIlajbHY BIAMOBIIAJIBHICT KAHIUJATIB 1 IXHE TParHeHHs 10
3a0€3MeUeHHs] 3aXUCTy MpaB Ta 1HTEpeciB cy0’ekTiB rocnojaptoBanHs. Lle
MIJKPECIIOE He Juilie npodeciiHi, ane W OCOOHUCTICHI SIKOCTI, Takl SK
€TUYHICTb, MOpPAJBHICTh Ta BIIJAHICTH 1J€ajlaM CHpPaBEeIJIUBOCTI, SKI €
HEBIJ'EMHUMHU I €(QEKTUBHOIO BHUKOHAHHS CYAJIBCBKUX OOOB’SI3KIB.
Hemuenko C.D. Takox HAroJiouIye Ha moTpedi B aHTUKOPYMIIIIHUX 3aX0/1aX Ta
3a0€3IMeUeHH] MPO30POCTI CYAOBOI CUCTEMH, IO BUMAarae BiJl KaHIUIATIB Y
CyAJl BHCOKOrO piBHS BiamoBigaimbHOCTI [1, c. 24]. B 1mpOoMy KOHTEKCTI,
YCBIJIOMJICHHSI Ba)XJIMBOCT1 HABEJICHMX ACIEKTIB 1 OakaHHs TMpalfoBaTH HaJl
iXHIM YJJOCKOHQJICHHSIM MOK€ CTaTH MOTY>KHUM MOTHBAI[IHHUM YHHHUKOM IS

KaHJIUJATIB y CyAnl. 3rajgka Mpo BIUIMB T'POMAJCHhKOI IyMKH Ta Mejia Ha
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CyJIOBY CHUCTEMY BKa3ye Ha HEOOXIIHICTh JJIg KaHAUAATIB y CyIJ1 HE JIUIIE
OyTu npodeciitHo KOMIETEHTHUMHU, aji€ 1 BMITH MMO3UTUBHO MIPEACTABIISATU CYT
y CYCIUIbCTBI, €EKTUBHO CIIJIKYBAaTHCS Ta B3aEMOJIISTH 3 TpOMaIChKicTio. Lle
BKa3ye Ha 3HAYHY POJIb OCOOUCTICHUX SIKOCTEN Ta KOMYHIKATUBHUX HABUYOK Y
npodeciiiHoMy 3pOCTaHH1 KaHAUJATIB y CYJIIl.

Omxe, IHTEpeCH KaHIUAATIB Y CYAJl OXOIUTIOIOTH LIMPOKUI CHEKTp
aCIeKTIB, Kl BKIIIOYAIOTh MpodeciitHi Ta ocoducTicHi iHTepecu. [Ipodeciitai
IHTEpECH CTOCYIOThCS MPABOBUX ACIMEKTIB, €TUUHUX CTaHJAPTIB, HABYAHHS Ta
PO3BUTKY HaBUYOK, 5Kl 0€3MOCepeIHbO BIUJIMBAIOTH HA SIKICTb CYJIOYMHCTBA.
BoHu Takox BKIIOYAIOTh Kap’€pHE 3pOCTAaHHS Ta PO3IMIMPEHHS NpodeciitHoi
komriereHuii. OcoOUCTICHI 1HTEPECH Bi1IOOPAXKAIOTh 1HAWBITyalbHI HIHHOCTI
Ta TparHeHHs 10 30aJaHCOBAHOIO JKUTTS, CHPHUAIOYU TCHUXOJOTTYHOMY
0JIaronoxyyyto Ta 34aTHOCTI €()EeKTUBHO CIPABIATUCS 31 cCTpecoM. Bzaemomis
MDK IIUMU 1HTEpecaMu GopMye SKOCTi, HEOOXITHI JJIsl yCIIIITHOTO BUKOHAHHS
CYIIIBCBKUX  OOOB’S3KIB, MIAKPECIIOIOYM  BaXJIMBICTh TapMOHIHHOTO
MoeHaHHSA TPOQEeCcifHMX Ta OCOOUCTICHUX IHTEpECiB Ui 3a0e3nedeHHs

npodeciitHoi epeKTUBHOCTI Ta 3aradbHOr0 33JJ0BOJIEHHS POOOTOIO.
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3BEPE’)KEHHAA TA BUKOPUCTAHHA

TEHETUYHUX MATEPIAJIIB
BIMCBKOBUX: OCOBJINBOCTI
PETYJIIOBAHHS

bozyn M. B.

baxanasp Apximexmypu ma micmo0Oyoysanms,
cmyoeHmKka cneyianbHocmi «IIpaso»
Dakynomemy npaga ma MidHcHAPOOHUX BIOHOCUH
Kuiscvkoeo cmonuunoeo ynisepcumemy

imeni bopuca I pinuenka

Open JI.B.

npoghecop kageopu npueamuo2o npasa
Dakynomemy npaga ma MidHcHAPOOHUX BIOHOCUH
Kuiscvroeo cmonuunoeo ynisepcumemy

imeni bopuca I pinuenxa,

O0OKMOp IOPUOULHUX HAVK, NpOoghecop

VY yacu BifiHM TUTaHHS 30€PEKEHHS KUTTA CTAE€ TOJOBHOIO METOIO
JIep’KaBH, aje He MEHII BaXKJIMBUM € 3a0e3leyeHHs MalOyTHHOro, 30KpeMa
yepe3 30epekeHHs TEHETUYHOI chaamuHu Hamii. [ BIHCBKOBHUX, SKI
MOCTIMHO PHU3HUKYIOTh >KUTTSAM, KpPIOKOHCEpBallis O10J0TIYHOro Marepiairy
MOXKe OyTH HE JIMIIe TEXHOJIOTIYHOK I1HHOBAIlI€l0, ajie W BaXIUBUM
IHCTPYMEHTOM COIllaJbHOI MATPpUMKHU. [IpoTe BIpoBa>KeHHS TaKOi MPAKTUKH
noTpedye TIMOOKOro aHamizy Ta OOTOBOPEHHS, aJKE BKJIIOYAE IOPUIUYHI,

€TUYHI Ta COLllAJIbHI ACIEKTH.



185

J11s1 BIICBKOBOCITY>K0O0BIIIB MOXKJIUBICTh 30€pErTH TeHETUYHUHN MaTepial
MOJKE CTaTH rapaHTI€l0 MPOJIOBXKEHHS POy HaBITh y BUIMAJKY TSHKKUX TPABM
gy 3aru6erni. Lle Takox geMoHCTpye TypOOTY AepKaBU MPO CBOIX 3aXUCHHUKIB,
J0JJal04u TM BIIEBHEHOCTI Ta CIOKOI0. CaMe 11t ICUXOJI0T1YHa MIATPUMKA MOXKE
MaTH BeJIMKe 3HaUYEHHs, 0COOJIMBO JIJIsl TUX, XTO Mepe0yBae B 30H1 00MOBUX JTii.
I xoua TexHOJIOri KpiOKOHCEpBAllil BXKE JAaBHO ICHYIOTb, IXHE BUKOPUCTAHHS
JUIsl  BIUCBKOBMX BHMMAara€ OKpPEMOI'O pEryJjloBaHHS Ta CYCHUIbHOIO

0OroBOpEHHS.

ITix yac MIArOTOBKM Ii€] JIOMOBII MM BBa)KaJIM 3a HCOOX1JHE TI3HATHCS
JTYMKH CaMUX BIHCHKOBOCTY>KOOBIIIB, JJIsl IIbOT'O MU OMUTANN § PECTIOH/ICHTIB,
BikoM Big 19 mo 54 pokiB. Moro pesynpraTd NpOAEMOHCTPYBAIH, IO
OUTBIIICT, ONMWTYBAaHUX BUSBUJIU TIEPEBAKHO TIO3UTHBHE CTaBJICHHS IO
JOTIOMI>KHUX PENPONYKTUBHUX TEXHOJOTH, 30KpeMa J0 KpioKOHcepBarliil
criepMu. barato XTo BBaXkae 1€ BaXXJIMBUM 1HCTPYMEHTOM JJis 30€pEKCHHS
nmpaBa Ha OaThKiBCTBO. [IpoTe 3HayHa yacTHHA PECHOHJCHTIB BKa3aja Ha
HEJOCTATHIO OOI3HAHICTh y WIH TeMi, 10 YCKJIAJHIOE TMPUUHSATTS PIlLICHHS.
Jlesiki BIMCHKOBI 313HAJUCA, 110 HE 3HAIOTh TEXHIYHMX, IOPUAUYHUX YU
E€TUYHUX AaCMEKTIB II€l TPOLEAypH, Yyepe3 IO iM Ba)XKO BU3HAYUTHUCS, YU

CKOpHCTANUCS O BOHU TaKOIO MOXKJIUBICTIO.

Ha 3anuTanHs npo Te, XTO Ma€ NPaBO BUKOPUCTOBYBATH T€HETUUHHUI
Marepiall y paszi cMepTi BIHCBKOBOTO, BIJMOBIII pO3aLIMINCs. JIeXTo BBaXxKas,
10 1€ PIIICHHS Ma€ HaJeXKaTH APYKUHI UM ApTHEPY, 1HII1 3ralyBajiu 0aTbKiB
K MOTEHIIMHUX PO3MOPSAHUKIB. AJie PECTIOHACHTH TaKOX 3a3HAYMIIM, 11O
MOJKJIMB1 KOH(IIIKTH IHTEPECIB MK POJIUYAMHU POOJISATH 1€ MUTAHHS CKJIAIHUM
1 moTpeOyI0Th MpaBoOBOi BU3HAUeHOCTI. Hampukian, 6aTbku MOXYTh XOTITH
OHYKIB 0JIpa3y, TOAl SIK JpYy>KHMHA MOK€ HE OYTH TOTOBOIO JO HAPOIKEHHS

JAUTHUHUA. I_Ie HiJIKpCCJIIO€ Ba’KJINBICTh 3dKOHOJAaB4YO0I'o BpPCTYyJIIOBAHHSA, SKC
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BpaxoByBaJlo O I1HTEpecH BCIX CTOpPIH 1 3a0e3ledyyBajio 3aXUCT IMpaB

BIMCHKOBUX, IXHIX POJAUH Ta MOXKJIMUBUX MallOyTHIX JITEH.

Ille oguH BaXIIMBHI acCIEKT — IICUXOJIOTIYHA CKJIajoBa. BilMcBKOBI
3a3Havyajad, M0 3HAHHS PO 30€pekKEHHS IXHHOTO T'€HETUYHOI'o MaTepiary
MOrJI0 O 3acCHOKOITH 1X, 3MEHIIMBIIN CTPaxX BTPATUTH MOXJIMBICTH CTaTH
O0aTpbkoM. BojiHO"YaC BOHM MiJIKPECITIOBAIIN, IO 111 MOXKJIUBICTh HE 1M030aBuiIa
0 iX cTpaxy HIKOJIM HE MOOAYUTH CBOIX MIT€H, M0 TAKOX € 3HAYYIIUM

(GaKkTOpOM y IIbOMY KOHTEKCTI.

JIocBi 1HO3EMHHUX KpaiH MOXeE CTaTH BaXKJIMBUM JIKEPEJIOM IS
VYkpaiHu y cTBOpeHHI €(pEeKTUBHOI CUCTEMHU 30€pe’KE€HHS Ta BUKOPUCTAHHS
reHeTUYHUX MaTepiaiiB BIHCHKOBHX. Y 0araThoX JiepKaBax Il MPAKTHKA BiKE
BIIPOBA/)KEHA, A 3aKOHOJABYE PEryJIOBaHHA BpAaxOBye€ sK IIpaBa

BIMCHKOBOCITYKOOBIIIB, X CIMEH, TaK 1 €TUYHI aCIIEKTH.

CHIA € onHi€10 3 KpaiH, SIKi aKTUBHO MiITPUMYIOTh CBOIX BIICBKOBHX Y
MUTAHHAX 30€PEKEHHS PENpOayKTUBHOIO 370poB's. MiHICTEPCTBO 0OOPOHU
CIIA me y 2016 poti BIpoBaguiio mporpamy 0e3KOIITOBHOT KplOKOHCepBallii
CIIEPMH JJIs BIICBKOBOCITYKOOBIIIB, K1 BIIIPABISIIOTHCSA B 30HY 00HOBUX JTiiA.
[s 1HimiaTHBa cpsiMOBaHA Ha MIATPUMKY MOPAJIBHOI'O CTaHy BIHCHKOBHUX Ta
3a0e3nedeH sl IXHbOro npaBa Ha 0aTbkiBCTBO. 3akoHonaBcTBo CILIA y mi
cthepi nependavae 000B’I3KOBE OTPUMAHHS TUCHMOBOI 3TOIU Ha 30epiraHHs Ta
BUKOPUCTAaHHS  TEHETMYHOro  Marepiajgy, a  TakoX  MOXIJIMUBICTb
BIMCHKOBOCITYKOOBIISI BU3HAYATH, XTO MAaTHME MPaBO BUKOPUCTOBYBATHU LIeH
Marepian y pasi Horo cmepTi. Y TakuX MUTAHHAX BPaXOBYIOTHCS ETHUYHI
aCIeKTU Ta TrapaHTYEThCS MPABOBA 3aXMILEHICTh SIK BINCHKOBOI'O, Tak 1 HOro
pOaMHU. 3aKOHOJABCTBO TAKOX YITKO PEryJito€ MpaBa MOXIUBUX MalOyTHIX

miter[1].

B I3paii, kpaiHi, sika mocTiifHO nepedyBae y CTaHi MiJIBUILEHOT 00HOBOI

TOTOBHOCTI, JI€p’KaBHa MIATPUMKAa BIMCHKOBHUX € OJHUM 13 KIIOUYOBUX
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€JIEMEHTIB COIlaIbHOI MOMITUKU. Y Il KpaiHi JepxkaBa HaJae OE3KOLITOBHI
nociayru 31 30epexeHHs TeHEeTMYHOro Marepiajay i cojjaTiB 0oiloBUX
MiApO3AiTiB. 3aKOHOJAABCTBO I[3painto B 1i cdepi AOCUTh PO3BUHEHE Ta
OXOIIIIOE BC1 aCMEKTH, TIOB’s3aH1 13 30epiraHHsIM, BUKOPUCTAHHAM 1 Mepeaayl
reHeTUYHOro Martepiany. BilicbKOBI MOXKYTh 3a37ajierib BU3HAYUTH YMOBU
BUKOPUCTaHHSI CBOro OlomaTepialy, a TakoX BU3HAUUTU KOJO OcCi0, sKi
MaTUMyTh MPAaBO MPUNAMATHU pillIeHHs Yy pa3l ixHboi cMepTi. OcobIuBY yBary
MPUAUIAIOTH 3aXUCTY TIPaB IUTUHU, IKa MO>KE HAPOJIUTHUCS TAKUM CIIOCOOOM, a

TaKOX 3aro0IraHHI0 KOH(MIIKTaM MK 4ileHaMU POJUHU BIHCHKOBOTO[2].

Beauka Bpurania Takox Mae CBOI MiAXOAU 0 ILOTO MUTaHHA. Xo04a
KpIOKOHCEpBallisi FTEHETUYHOr0 MaTepiaily JJisl BINCBKOBHUX y Ii KpaiHi HE €
OE3KOIITOBHOIO, Jiep)KaBa 3a0e3leuye 4iTKE 3aKOHOJABYe€ PEryIIOBaHHS ii
BUKOpUCTaHHSA. OCHOBHUM JJOKYMEHTOM, SIKMI PETYJII0€ TUTAHHS TOMOMKHUX
PENpPOAYKTUBHUX TEXHOJOrd, € AKT Mpo JIIOACbKE 3aluliIHeHHS Ta
emOpiosnorito 1990 poky (Human Fertilisation and Embryology Act). 3akon
nependavae, MO BIMCHKOBI MarTh IPaBO Ha 30€peKEHHS T€HETUYHOTO
Marepiany 3a BJACHUM Oa)kKaHHSM, aje BUKOPHCTAHHS LBOIO Marepiaiy
MOJKJIMBE JIMIIE 32 HASIBHOCTI YiTKOT 3r0JId BIICKKOBOCTY>KOOBIIS, HAJJAaHOT 111€
3a xkutTd. Y Benukiii bpurtanii mpuauisioTh 3Ha4HY yBary 3amoOiraHHIO
IOPUINYHUM KOH(IIKTaM MiXK WICHAMH POJWHHU, TOMY MUTAHHS BUKOPUCTAHHS
Marepiaiy Mmiclisi CMepTI BIHCHBKOBOI'0 OOTOBOPIOETHCS I1I€ HA eTalll 30epeKeHHs

Oiomatepiany[3].

Koxna 3 mmMx KpaiH Mae yHIKaJdbHUM JOCBIJ, SIKUA MOXE CTaTh
kopucHUM it Ykpainu. Y CILIA akieHT poOUThCS Ha COLialIbHY MIATPUMKY
yepe3 MOBHY (DIHAHCOBAHICTh MpoOrpamu, B I3paini miaxii opieHTOBaHWM Ha
MaKCUMallbHy TpaBOBY 3axMIlEHICTb, a Benuka bputanis aemMoHCTpye
KOPCTKE 3aKOHOJAaBYEe peryiatoBaHHsA. Ha nHamy naymky, s YKpaiHu

KOpUCHUM OyJe TOe€IHaHHS IMX TIAXO0JIB: 3a0€3MeUeHHs] JTOCTYIHOCTI
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KpIOKOHCEepBalii A1 BINCHKOBUX, CTBOPEHHS YITKOI HOPMaTHUBHO-IPABOBOI
0a3u Ta MIABUILIEHHS 0013HAHOCTI cepell BIIChKOBOCIYKOOBIIIB L1010 TIPaB 1
nporeayp y ui cdepi. BnpoampkeHHs moaiOHUX MporpaM JI0MoMOriio 6 He
JUIIe TIATPUMATH BIMCHKOBUX Ta iX cCiMed, ane W pO3B’sI3aTH YaCTUHY

nemorpadpiyHUX BUKIUKIB, sIKI MOCTAIOTh Mepe KpaiHOO B YMOBAX BIMHH.

Huni B VkpaiHi € neBHa HOpMaTHBHA 0a3a, sika 4aCTKOBO PETYIIOE
BUKOPHUCTAHHS JOMOMIKHUX penpoayKTUBHUX TexHouorii (IPT), onnak BoHa
HE BpaxoOBYE YCIX OCOOJMBOCTEM 30€epeKeHHs T'E€HETUYHOro Marepiairy
BiicbKOBUX. 3okpema, LuBuIbHHMI KomekCc VYKpaiHM MICTUTH 3arajibHl
MOJIOKEHHST MpO TpaBa (Pi3MUHUX OCI0 HAa OXOPOHY 370pPOB’S Ta MEAMYHI
MOCIYTH, ajle He MUTaHHS KpiokoHcepnailii. CiMEHHUN KOJEKC perjaMeHTye
MOXO/IX)KEHHSI TUTUHU, HapoJKeHoi 3a nonoMoroto [IPT, npoTe 3HOBY X Taku
He oXoruioe crnenudiku BiicbkoBUX. OCHOBU 3aKOHOJIABCTBA YKpaiHU PO
OXOPOHY 3/I0POB’Sl PErYJIIOI0Th 3aCTOCYBAaHHS PENPOAYKTUBHUX TEXHOJIOTIN Y
Outbll 3arambHOMYy KOHTeKcTi, a Hakxaz MO3 Ne787 Bu3Hauae mNOPAIOK
3acrocyBanHst JPT y kimiHiyHiA mpaktuml. LI 10KyMeHTH HE OXOIUIIOIOTh
0COOJIUBOCTI, TMOB’SI3aHI 3 BUKOPUCTAaHHSM TE€HETUYHOI'O0 Marepiaiay vy
BUIIAJIKAaX, KOJIA HIEThCS NMPO BIMCHKOBUX, K1 MOXKYTh 3aTMHYTH 200 BTPATUTH

PENpPOAYKTUBHY (YHKIIIIO BHACTITOK OOHOBUX JIIiA.

BaxxnuBo 3a3HauntH, mo y 2021 poui B Ykpaini OyB 3apeecTpoBaHuUit
3aKOHOMPOEKT Ne6475 «IIpo qomoMixkHI penpoAyKTHBHI TeXHOJIOT1i». BiH MaB
Ha METI BPEryjloBaTH HU3KY NUTaHb, MOB’sA3aHUX 13 3acTtocyBaHHsAM JIPT,
BKJIIOYHO 13 TMpaBaMU YYacCHHUKIB TMPOLEAYyp, YMOBaMu 30€peKEeHHS Ta
BUKOPUCTAaHHS TEHETHMYHOro  MaTepially. 3aKOHONPOEKT  mepeadayan
CTBOPEHHS YITKOi MPaBOBOi 0a3M AJIs 3aXUCTY IHTEPECIB K 0cCi0, 110 HAIAI0Th
Olomarepiai, Tak 1 THX, XTO HOro BUKOpHUCTOBYe. I[lporte, mompu #Horo
BAXKITMBICTh, Il JOKYMEHT TaK i He OyB yxBajeHmil. Moro BiicyTHicTb

CTBOPHOE HpaBOBI/Iﬁ BAaKYYM, SIKUU YHCMOKIINBIIIOE€ HOBHOI_IiHHC PETYIIIOBAHHA
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BUKOpUCTaHHs OioMmarepiamiB y creuddiuHux oOcTaBUHAX, TaKUX SK

BiliCbKOBa ciryx)0a][8].

Jliist po3B's3aHHS 1[bOTO MUTAHHS BKpail HEOOX1IHO CTBOPUTU OKPEMHI
3aKOH, SIKMM KOMIUIEKCHO peryJjloBaTHME BCl acleKTH, ToB's3aHl 31
30epeKeHHSIM Ta BUKOPUCTAHHSIM TeHEeTUYHUX MarepiaiiB
BilicbKOBOCITYkO0BIIB. [lepenyciM Takuil 3akOH Mae mependavyatd YiTKY
MpoIeAYpPy OTpUMaHHS JOOPOBLILHOI 3Tr0/IM BiJl BINCHKOBUX Ha 30epiraHHs iX
Olomatepiany. Y 1bOMY JOKYMEHTI CJIiJI TaKoX IPOMHCATH MOXJIUBICTh
3a3fayeriib BU3HAYUTH OCI0, SKI MaTUMYTh [PaBO PO3MOPSIKATUCA
TEHETUYHUM MaTepiajioM y pas3l cMepTi BIMChKOBOCTYXO00BI. [le 103BOIUTH

YHUKHYTH HEOPO3yMiHb Ta KOH(DIIKTIB CEpPel pOJIUYIB.

Jly>xe BaXKJINBUM € BPETYJIIOBaHHS MOTEHI[IMHUX KOH(IIKTHUX CUTYaIii
MDK JIPY>KMHO0, OaThKaMH YM 1HIIMMHU YiICHAMU POJMHH BIMCHKOBOTO. KUTTS
MOKa3zye, 10 IHTEPECH IMX JIOJEH MOXYTh He 30iraTucs, 1 BIJICYTHICTb
MPaBOBOi YITKOCTI MOXE JIMIIE 3arocTputu mpodieMy. OKpiM TOro, 3aKoH
MOBUHEH BPaxOBYBAaTH €TUYHY CTOPOHY MHUTAHHS, 30KpeMa MpaBa IUTHUHH, KA
MOJK€ 3’SIBUTUCS Ha CBIT BHACIIJIOK BUKOPUCTAaHHA OloMaTepiaily micisi CMEPTI
OJIHOTO 3 0aThbKiB. Take 3aKOHOIaBCTBO Ma€ OyTHU MOOYI0BaHE HA MPUHIIUIIAX
MoBaru J0 JIIOJCHKOI TIAHOCTI Ta 3a0e3MeueHHs NpaB ycCiX 3alliKaBICHUX

cTopiH[9].

OpHak CTBOpEHHsA JuIle 3aKkoHy Oyae HemoctaTHIM. IToTpiOHO Takox
MpaIoBaTh HAJl MOIIUPEHHSIM BaXKJIMBOCTI LIOTO MUTAHHA Ta MiABUIICHHIM
00I3HAaHOCTI BIMCBKOBUX NPO IO TeMy 3arajoM. Bapro opranizyBaTu
iHdopMarlliiiHl KamMnaHii, SKi MOXYTb CKJIQJaTUCh 13 HABYAJIbHUX MPOEKTIB,
nopaji Ta peKOMeHJallii, mo0 BIACHKOBOCTY>KOOBIII MOTJU YITKO PO3YyMITH
TEXHI4H], TPaBOBI Ta €TUYHI ACMIEKTH 30epeKeHHs FTeHeTUYHOro Matepiany. Lle

TaKOX MOXYTb OyTH JIEKIIii, TPEHIHTH Y1 KOHCYJIbTALll 3 IOPUCTaMHU, JIKAPIMHU
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a00 HaBITh TICUXO0JIOTAMHU. Y C1 MOXJIMBI 3aCO0U, K1 O CTUMYJIFOBAJIN BiIMOBIA1

Ha KJIFOYOBI IMUTAHHS BICHKOBUX.

BnpoBakeHHsT HOPMATUBHO-NPABOBOi 0a3u y MOEHAHHI 3 SKICHOIO
MPOCBITHUIILKOIO pOOOTOIO 103BOJIUTh HE JIUIIIE BUPIIIUTH IOPUANYHI ACTIEKTH,
asie ¥ 3HATH COLlaJbHy HAIMpPYTy, 10 MOXKE BUHUKHYTH Y CKJIQJHUX CIMEMHHUX
cutyauisx. Lle 3poOuTh mpouec 30epexeHHS TEeHETMYHOro MaTepiay
MPO30pPUM, 3PO3YyMUIUM Ta €THUYHO BHUIIPABAAHMM. Y pe3yibTarTi AeprKaBa
3MOXE TapaHTyBaTH 3aXHCT IHTEPECIB SIK BINCHKOBHUX, TakK 1 iXHIX POJHH,
JEMOHCTPYIOUHU MIATPUMKY THM, XTO LIOJHS PU3UKYE CBOIM KUTTSAM 3apaju

MaiOyTHHOT'O KpaiHHU.

CIIMCOK BUKOPUCTAHUX JIPKEPEJI

1. Iy6nikamis MinicrepctBa o6oponu CIIA npo nporpamy KpiokoHcepBarlii
11 BiickkoBocyxk0o0BI1iB. URL: https://www.defense.gov/

2. Haaretz.com — cTaTTi npo aocBix [3painio y BUKOpUCTaHH1
PENPONYKTUBHUX TEXHOJIOT1H 17151 BifickkoBuX. URL:
https://www.haaretz.com/

3. Human Fertilisation and Embryology Act 1990 // 3akon Benukoi bputanii
PO PETyIIOBaHHS penpoayKTuBHUX TexHosorii. URL:
https://www.legislation.gov.uk/ukpga/1990/37/contents

4. lluBinbHui Koaeke Ykpainu // 3akon Ykpainu Big 16.01.2003 Ne 435-1V.
URL: https://zakon.rada.gov.ua/laws/show/435-15

5. Cimeitnuii kopexc Ykpainu // 3akon Ykpainu Big 10.01.2002 Ne 2947-111.
URL.: https://zakon.rada.gov.ua/laws/show/2947-14

6. OCHOBH 3aKOHOJABCTBa YKpaiHU MPO OXOPOHY 370poB’s // 3akoH YKpaiHu

Bim 19.11.1992 No 2801-XII. URL:
https://zakon.rada.gov.ua/laws/show/2801-12




191

7. Haxa3 MO3 Vkpaiau Ne 787 «IIpo 3arBepmxenns [lopsaky 3acTocyBaHHs
JOTOMIKHUX PENPOYKTUBHUX TeXHOJOT1 B YkpaiHi» Big 09.09.2013.

URL: https://zakon.rada.gov.ua/laws/show/z1697-13

8. 3axonorpoekT Ne 6475 «IIpo nonomixH1 penpoayKTHUBHI TEXHOIOTII».

URL: https://itd.rada.gov.ua/billInfo/Bills/Card/39547

9. HocnimkeHHs 3 MUTaHb 010eTHKHU Ta IpaBoBoro peryitoBanus APT //
Hanionansauil topuanunuii yHiBepcuteT iMeH1 SIpocnaBa Mynporo. URL:

https://nlu.edu.ua/

PETYJIIOBAHHSI BIITHOCHH,
MOB’SI3AHUX 3 BINCHbKOBUM
BTOPIHEHHSIM

/lpazynoe B. B.
Kepisnuk TepumopianbHo2o ynpaeninus

bropo exonomiunoi besnexu 6 micmi Kuegi

['iOpuna BiifHa HalijieHa Ha pi3Hi cepu Hamoro kuTtsa. PO 3arpoxye
HaIllli HalloHaJbHIN Oe3Meli, HaloMy EKOHOMIYHOMY 100po0yTy. bropo
€KOHOMIYHOI 0e3MeKH MPOBOJAUTH PO3CIIAyBaHHS, 1 BOJHOYAC MacIlITaOHy Ta
MOCJIIZIOBHY aHATITHYHY POOOTY.

Amnamitnusi nigo3aum BEB cniocrepiratots 3a pusnkaMu.

3akoH Ykpainm npo bBEB Bu3Hauae «pu3Wk»  SK 3arposy, UIo
1IeHTU(IKYEThCS B OIOKETHIM, MOJATKOBIM, MUTHIM, IPOIIOBO-KPEIUTHIH,
a00 1HBECTHIIIHHIN cdepi, BIUIMB SIKOT MPU3BOJIUTH JO TiHI3allli EKOHOMIKH Ta
1oc1abJIeHHs] EKOHOMIYHOI 0€3MeKH JIepKaBH.

Hacnpasni nosia BED, sik HoBoro siBuia B Y KpaiHChKiii MPaBOOXOPOHHIM
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CUCTEMI — MPOJAMKTOBaHA CaM€ HOBUMH BUKIMKAMH Ta TEHICHLISIMHU 3arpo3
€KOHOMIYHIH Oe3mneni Aep>KaBu.

Hapa3i, ananituuna ckjiazoBa 1€ «HaWBaXKJIMBIIIUNA 1HCTPYMEHT, SIKUH Yy
HAC € JIJIs 3aXUCTY €KOHOMIKH BiJl 30BHIIIHIX Ta BHYTPIIIHIX 3arpos.

AHaniTuyHa po0OoTa BUMAarae IOCTIHHOTO HaBYaHHS, BIOCKOHAJICHHS
MePCOHANy, HOBITHIX TEXHIYHUX 3aCO01B.

JlocBin po3ciigyBaHh MU TOEJHYEMO 3 IHHOBAI[IMHUMH IIiJIXOJaMHU.
Hamaraemocs cucremaTu3yBaTu poOOTY 3a HANPSMKaMHU.

[TocTiliHO HABYAaEMO TMpPaIiBHUKIB, TOCTIIXKYEMO METOIUKHU TAPTHEPIB 3

PI3HUX KpaiH, 0OMIHIOEMOCS J10CB1JIOM.
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IMPABOBE PEI'YJIFOBAHHS
3ACTOCYBAHHS JOIIOMIKHUX
PEINPOJAYKTUBHHUX TEXHOJIOI'TH B
YKPAIHI

Yepuera Poman TapacoBuy
O0OKMOp IOPUOULHUX HAYK, OoyeHm Kagheopu npasa
MisxcnapooHnoeo HayKo80-mexHiYHO20 YHIGepCUmemy

imeni akademixa FOpia Byeas,

CaBuenko BanenTun MuxaitjioBuu
O00KMOp MeOUHHUX HAYK, Npoghecop
3agidyeau xageopu Qizuunoi mepanii ma
epeomepanii,

Kuiscokuu cmoauunuii ynigepcumem

imeni bopuca I pinuenka

Iaprenanze Omap AcjiaHOBUY

Kanouoam wpuoudHux Hayx, npogecop,

KepiGHUK Oenapmamenmy npasa ma nyoaiynoi
cayorcou bamymcovrozo depaicasnoeo yHieepcumemy

imeni llloma Pycmaseni (I py3zis)

B Vkpainu € macmrabna aemorpadiyHa Kpusa, sSKa XapaKTepU3YEThCS
NaJiHHSAM PIBHS HApOJKYBaHOCTI, BUCOKMM PIBHEM CMEPTHOCTI, OCOOJIUBO B
npare3aTHOMY Billl, MOCWJICHHSM €eMIrpalifiHuX NpoLEeCciB Ta CTPIMKUMHU
TEMIIaMH CKOPOYEHHS HacelieHHs. BaXJIMBUM UYMHHMKOM, IO BIUIMBAa€E Ha
neMorpadiyHy CcUTyallilo, € HE3aJO0BUILHUM CTaH 3J0pOB'S Hallii, 10 3HAYHO

MOTIpIIy€e SKICHUM MOTEHIIIAJT JIIOJICBKUX PECYPCIB.
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Macmrabna arpecist Pociticekoi @enepartii npotu Ykpainu mnpusBesna a0
HaMOUIBIIOI TyMaHITapHOI Kpu3u micast pyroi cBiTOBOi BiifHM, 110, 30KpeMma,
BUSIBUJIOCS] HAUTPATTUHIIINM 32 BCIO 1CTOPi0 JeMorpadiyHUM CIaoM B KpaiHi. Y
2021 poui Hapoauinock Ha 34,2 % mentie aiteit, Hix y 2013-my, 11eil moKa3HUK €
HaliHWK4YUM 3a octaHHi 20 pokiB [1]. 3apa3 BinOyBaeTbcs HAUOLIBIINN craf
HapO/PKYBAHOCTI 32 BECh 4Yac HE3aJEeKHOCTI, SAKUU MOYaBCs e 3aJ0BrO J0
MOBHOMACIITa0HOT O BTOPTHEHHS.

Binomo gekinbka HUIAXIB - AeMorpadidHoro po3BUTKY — OyAb-sIKO1
[MBUII30BaHOl KpaiHW, 30KpeMa MiANOPSAIKYBAaHHS BCI€l COIIANBHOI MOJITHUKH
Jep’KaBU JAeMOrpa@iuyHUM LIISM, a HE JIMILEe CTUMYJIIOBAHHS HApOJKyBaHOCTI.
Alle B TUX BHIAJKaX, KOJIU CIM’S Oakae MaTH JIITCH, aje HE MOXE I[bOro
3MIMCHUTU 13-32 MPOOJEeM 31 310pOB’SM, TO JOMOMOITH Y LBbOMY MOXYTh
TEXHOJIOT1i, 110 BIIHOBIIIOIOTh Ta MIATPUMYIOTH PEMPOYKTUBHE 3710POB’SI.

JlommoMixkH1 penpoayKTuBHI TexHomorii (nani JIPT) — MeToauku nikyBaHHs
0e3IUIi A8, 32 SKMX MaHIMYJISIIT 3 penpolyKTUBHUMU KIITUHAMU, OKpeMi a0o BCi
eTany MiArOTOBKH PENpPOAYKTUBHUX KJIITHH, MPOLECH 3aIUTIAHEHHS 1 PO3BUTKY
eMOPIOHIB /10 MEPEHECEHHs iX y MaTKy MallieHTKU 3[1MCHIOIOTHCA B yMOBax in
Vitro; in vitro — TeXHiKa BUKOHAHHS €KCIIEPUMEHTY YW 1HIIUX MaHIMYJISLIN Yy
CrieliaJIbHOMy Ja0opaTOpHOMY MOCyAi a00 y KOHTPOJbOBAHOMY CEpEIOBHUIII
mo3a >KUBUM oOpraizmom [2]. Huni JIPT BBaxaroThcsi eQEeKTUBHUM
IHCTPYMEHTOM JIOCSATHEHHS BariTHOCTI 3a Oynab-ikoi (opMH KIHOYOrO,
YOJIOBIYOI'O YH 3MIMIAHOT0 OE3ILIIAIS.

VYkpaina HanexxuTh 10 THX Jepxas, 1e [IPT no3BoseHi Ha 3aKOHOIaBYOMY
piBHl. [lonmoxenusm wactunu 7 crarti 281 LluBinbHOro konmekcy YkpaiHu
3aKpimieHo npaBo Ha nposeaeHHs [IPT, ne 3a3naueno: «[loBHOMITHI kiHKa 2060
YOJIOBIK MalOTh MPaBO 32 MEAMYHUMU MOKa3aHHSMHU HA MPOBEJIECHHS 100 HUX
JIKYBaJbHUX MPOrpaM JOMOMIXHHUX PENPOAYKTUBHUX TEXHOJOrINA 3T1IHO 3
MOPSIAKOM T4 YMOBaMH, BCTAHOBJIEHUMH 3aKOHOIABCTBOM» [3; cT.281].

B Vkpaini Bukopuctanus JIPT 3pilicHioe mikap-penpoaykroior. fkpas
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JiKkap € nepuo oQiliiHO 0co00k0, SKa MiJl Yac HaJaHHS PEeNpOAYKTHUBHUX
MOCIYT MOK€ CTHKATHUCS HE TUIbKU 3 MUTAHHSAMHM NaIlleHTa 100 OCOOIMBOCTEM
BukoHanHs J[PT crocoBHO cBO€i cutyarii, amne W JEIKUMH  MPABOBUMH
NUTaHHSAMU. be3yMOBHO MMOBHE NIPaBOBE CYNPOBOKEHHS BCIX €TamiB peajizaiii
JIPT MOBUMHHO 3M1MCHIOBATUCSA IOPUCTOM, OJHAK BIJ BMIHHS JIIKaps BYacHO
MpaBWIBHO HAJAaTH BIANOBIAlI Ha JEsIKI MPaBOBI NUTAHHS 3aJEKUTh BHUOIP
MAIIEHTOM 3aKJIaJy OXOPOHH 3JI0pOB’sl, TOTO XK JiKaps, skuii Bukonae iomy JIPT.
Ha wam mnorusn, mikap-penpoayKTONOr TOBHHEH MaTH 0a30Bl 3HAHHSA MPO
MPaBOBl ACHEKTU PENPOAYyKTUBHOI'O 30pOB’S, 3HATH MPaBOBI OCOOJMBOCTI
3acrocyBanHsi JIPT 3a kopmoHoMm 1 B YKpaiHi, OpIEHTYBaTUCS B HOPMAaTHUBHO-
MPaBOBUX JIOKYMEHTAX, K1 peraaMeHTytoTh 31iicHenns JJPT B Hamiii nepsxasi.

3 MeTo 3’SCyBaTH MOTOYHUM CTaH HIOJO PENpOIYKTUBHOTO 370pPOB’S,
30kpeMa 3actocyBanHs TP, B Ykpaini Hamu npoBezeHo onuTyBaHHs y 2023
pori 21 mikapsi-penpoaykronora. Jlikapi npamroBaiin B 13 3akiagax OXOpOHHU
3JI0pOB’sl, SIK1 MaJIM JILIEH3110 Ha 3/IIHCHEHHS penpoayKTUBHUX TexHoiorii (Kuis
ta KuiBchka oGnacth, UepHiBenbka obnacth, Uepkacbka o6siacTh, BiHHUIIbKA
obnacte). Jlume B 9,5 % BumagkiB Jikapi BBaXKalOTh, IO CHUTyallis 3
PENpPOAYKTUBHUM 3JI0pOB’sIM B YKpaiHi € ao0potro. Jlikapi-penpoayKToaoru B
71,5 % BunaAKiB HIKOJIM a00 ykKe PIIKO B OCTaHH1 2 poku 3actocoByBanu JIPT.
Ha nymKy pecnoHJEeHTIB 1€ TOB’S3aHO 3 HHU3bKMM MarepialbHUM CTaHOM
namieHTiB, korpi notpedytorey [PT, ix manorw iHdpopmonanictio npo JAPT ta
mupokomacimTabHoro ¢azorw BiiiHH 3 Pociero. 61,9 % nikapiB BBaxaroTh, 110
JPT wmatoTh Oinbpllie mepeBar, HK HEJOJNIKIB, SK TOPIBHIOBATH 3 I1HIIUMH
MeToAaMu JiKyBaHHs Oe3miiaas. biausbko monosunu (47,6 %) onuTaHUX JIIKapiB
BIJI3HAYMJIH, 1110 BOHM MOTaHO PO3YMIIOTHCA SIK Ha MPABOBUX, TaK 1 HA €TUYHUX
acnekrax 3acrocyBanHs JIPT. B 71,0 % BunaakiB JikapsiM HECKJIATHO 1 JIETKO
1H(OPMYBAaTH CBOiX MAIIEHTIB MPO MOXKJIKUBOCTI Ta pusuku JIPT, mo Bka3ye Ha
noctaTHio npodeciiiny miarotroBky. Onnak, 72,3 % nikapiB BKa3yrTh Ha T€, 110

noTpeOyIOTh MPOBEACHHS MpOo(eciiHUX TPEHIHTIB, CEMIHAPIB, KYPCIiB, a TaKOX
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MpaBOBOI MIATPUMKH 11070 3actocyBanHs JIPT.

Omxe, pe3yJbTaTU MPOBENCHOI'O0 ONUTYBAaHHSA CBIAYAaTh MPO HASBHICTh
Maike y TIOJOBMHHM JIIKapiB-penpoAyKTOJIOTiB MpoldjieM 3 MpPaBOBUM
3a0€3MeUYeHHSIM 3aCTOCYBAaHHS PENPOYKTUBHUX TEXHOJOT1H, a 3HaUHA YacTHHA
JiKapiB BKa3zylOThb Ha MOTpeOy He TUIbKKM NpodeciiiHoi MiAroTOBKH, ane U
MPaBOBOI MIATPUMKH 11070 3actocyBanHs JIPT.

HamionanbHe 3akOHOAABCTBO YKpaiHUM MpPO PENpOAYyKTUBHE 370POB'S
BKJIIOYA€ TaKi 3aKOHOJaBY1 akTH, ik Konctutyuis Ykpainu, LuBinbHUI KOJIEKC
VYkpainu, Kozpekc 3akoHiB npo mpaito, CimeitHuil konekc Ykpainu, OcHOBH
3aKOHOJJAaBCTBA YKpaiHU MPO OXOPOHY 3[0POB'A Ta HU3KY IHIIUX BITUYHU3HSIHUX
3aKOHOJaBYMX Ta IMiJI3aKOHHUX HOPMATUBHO-PABOBHUX AKTIB.

OCHOBOIIOJIO)KHUM ~ HOPMAaTUBHUM akKTOM y cdepi  30epexeHHs
penpoayKTUBHOTO 3710poB’sa € KoHcturyuis YkpaiHu, B SIKii 3aKpiljieHo, 110
JIOJIUHA, 11 KUTTS 1 370pOB‘S, 4eCTh 1 TIAHICTh, HEJIOTOPKAHICTh 1 Oe3reka €
HalBUIIOIO couianbHOl HiHHICTIO [4; c1.3]. Cr. 49 KoHcTutyuis Ykpainu
rapaHTye NpaBO HAa OXOPOHY 3I0pPOB'S, MEAMYHY JOMOMOrY Ta MEIUYHEe
CTpaxyBaHHS Ta BU3HAE OO OJHUM 13 OCHOBHUX IpaB JIIOJANHM, a cT. 16 BUMarae
BIJI JIep>kaBH «30epexeHHs TeHOQOHAY YKpPaiHCHhKOTO HApOIy».

Kogekc 3axoHiB mpo npaito Ykpainu ta 3akoH Ykpainu «IIpo BiamycTkm»
MICTATh TOJOXKEHHS MPO BIANYCTKH, Y TOMY YMCII ISl BariTHUX JKIHOK Ta
MaTtepiB, Ta MOJOKEHHS Mpo 3a0e3neyeHHs O0e3MeYHUX YMOB Mpalll I SKIHOK
TITOPOJHOTO BiKy [5: 6].

CimeitHuil konekc YKpaiHu BU3HAYa€ MpaBoO Ha MaTepHHCTBO (CT. 49) Ta
O0atbkiBcTBO (cT. 50) sIK OgHE 3 HEMAMHOBUX MpaB MOJAPYX KA, TapaHTye
MOMKJIMBICTh KOMIIEHCAIlli y pa3l BTpaTU PEenpoAyKTHBHOro 310poB’s. Komekc
TAaKOX PEryJII0€ BU3HAUYEHHS MOXOJKEHHS JMTUHU, HAPOIKEHOI B pe3yibTaTi
3aCTOCYBaHHS JOMOMDKHHUX PENpPOAYKTUBHHUX TexHojorid (ct. 123, cT. 136). ¥V
cT. 123 BkazaHo, MmO y pa3l HAPOMKEHHS APYXKUHOI JAUTHHHU, 3a4aToi B

pesyabTati 3actocyBanHHs JIPT 3a mnmceMoBOw 3rojmor ii 4onoBiKa, BiH
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3aMUCy€eThCs O0AaThKOM TUTUHU; y pa3l MEPEHECEHHS B OPraHi3M IHILIOI XKIHKH
eMOpioHa JIOJJMHU, 3a4aTOro MOJAPYXOKAM B pe3ynbrari 3actocyBanHs J(PT,
O0aTbKkaMU JWTHHU € TOAPYAOKS; BU3HAETHCA OaThbKaMU AUTHHHU MOAPYXOKS,
HApOJHKEHOI JPYKUHOIO TICHs MEePEeHEeCeHHs B ii OpraHi3M eMOpioHa JIIOJWHH,
3a4aToro ii YOJOBIKOM Ta IHIIOKO JKIHKOI B pe3ynbTaTi 3actocyBanHs J[PT.
Bognouac mnonoxennsm cr. 139 mnepenbayeHO MOMKIMBICTD OCKap>KEHHS
MaTEepUHCTBA KIHKOIO, SIKa 3apEECTPOBaHA SIK MAaTH AUTUHU a00 sKa CaMOCTIIHO
imenTudikye cede sk MaTH JUTHUHU, alie HE 3apeecTpoBaHa. OqHaAK MATEPUHCTBO
OlooriyHOi MaTepi He MOXe OyTH OcKapykeHe. MaTepuHCTBO BiJ CypOraTHOi
Marepi He 1onycKaeThes. Lle monokeHHs peryItoeThCsl 3aKOHOM, 00 3armo0irT
npeTeHsisiM abo crnpobam cyporaTHOi Marepl MPUBIACHUTH JUTUHY SIK CBOIO
BIIacHy [7].

[HuBinbHUN KOJEKC YKpaiHu y CT. 281 MICTUTh HE TUIBKHU MOJOKEHHS PO
KUTTS Ta cMepTh (HI3UYHUX 0Ci0, MPaBO Ha WITYYHE MMEepEepPUBAHHS BariTHOCTI 3a
OaXaHHSIM JKIHKHM, aje ¥ MpaBo 3a MEIUYHUMHU MOKA3aHHSIMHU Ha MPOBEICHHS
JKYBaJbHUX MIPOrPaM JOMOMIKHUX PENPOAYKTUBHUX TEXHONIOT1H. B cBOtO uepry
cT. 290 3aKkpiIuiioe MpaBo JOJUHU Ha JOHOPCTBO PENPOAYKTUBHUX KIIITUH [3].

3akoH Ykpainu «OCHOBU 3aKOHO/IABCTBA Y KpaiHU MPO OXOPOHY 310POB'D»
BHU3HAYa€ MpaBa TPOMAJSH HAa OXOPOHY Ta 3MIIIHEHHS CBOro 370poB's (0e3
YTOYHEHHS 1010 PENpPOAYKTHUBHOIO 3710pOB's). TakoX B 3aKOHI 3aKpIIICHO
MpaBo Ha IMITYYHE 3aIUIiIHCHHS Ta IMIUIaHTallio eMOpioHa [8; cT. 48]. OnHak mei
3aKOH HE PEryJito€ MUTAHHS 3aCTOCYBaHHS CypOraTHOIO MaTEePUHCTBO Ta 1HIIUX
metoniB JIPT.

Kpuminanenuii  komekc  Ykpainm y crarri 146 mepenbauae
BIJIMOB1AAIBHICTD 32 HE3aKOHHE 1M030aBJICHHS BOJI1 400 BUKPaACHHS JIFOJUHU, 110
Ha 3aKOHOJAaBUOMY pIBHI 3axWillae mpaBa O10J0riuHMX OAaThKIB BijJ BUIIAJIKIB,
KOJIM CyporaTHa MaTip HE X04€ BIJJaBaTH iM JUTUHY [9].

Hapa3i B YkpaiHi Hemae OKpeMoro 3akoHy, sKui Ou Oe3mocepeqHbO

pernaMmenTtyBaB 3actocyBaHHs JIPT, 30kpema cyporaTHe MaTepuHCTBO. 3T1IHO 3
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[{uBUTIbHUM KOAEKCOM Y KpaiHHU, OTPUMAaHHS AUTHHHU O10JI0TTYHUMHU OaTbKaMu Bij
CyporaTtHoi Marepi He MOxe OyTH NMpPEeIMETOM JOroBOpY. 3 METOK CTBOPEHHS
HaUCIPUATIMBIIIMX YMOB JIJIsl BUHOIIYBAaHHS 1 MOAANbLIOI peadumiTalii IUTUHH
CypOraTHOIO MaTip'to MPaBWIHHO CKJIAJEHUM JOTOBIp Ma€ rnependadaT BUILIATY
BUHAropoau, aje W BIANOBIJANBHICTE CypOraTHOI Marepl 3a MOpYIICHHS
KOH(D1IeHLIMHOCTI, MEAUYHUX MPUIHCIB a00 peKOMEH Ialliid, CIpoOH 3aIUIIUTH
IUTUHY, YXWICHHS BiJ MIANUCAHHSA JOKYMEHTIB JUIsl TMOAAJIBLIOI peecTparii
JUTUHHU B OpraHax peecTpalii akTiB HUBUILHOIO CTaHYy.

[Tutanas momo 3actocyBanHs JIPT moTpeOyroTh 11X posriasay Ta
3aTBEp/KEHHS B OKPEMOMY 3aKOHI, SKUH OW peryioBaB 31HCHEHHS
PENpPOAYKTUBHUX TeXHOOr1i. OCHOBHA IIIHHICTh HOBOT'O 3aKOHY Ma€ MOJISATaTH B
rapaHTyBaHHI OaJaHCy I1HTEpECiB YCIX CTOpIH 1 TapaHTyBaHHI NPIOPUTETY
HalKpalux 1HTepeCiB TUTUHH.

[IpuitHATTS TaKoro 3aKOHY JO3BOJIUTH 3a0€3MEYUTH HAJICKHUN PIBEHB
HaJaHHS TOCHyr y cdepl 3acTOCYBaHHS PENPOAYKTUBHUX TEXHOJOTIA Ta
3a0€3MeUnTH 3aXUCT MPaB Ha PENpPOAYKTHUBHOTO 370pPOB', IIO B CBOI YEpry
nornoMoske GhopMyBaTH 340pOBUM TeHO(POH Hallli Ta MojoJiaTu aeMorpadiuHy

KpHU3Y 1 MIJBULIUTH HAPOKYBAHICTh B Y KpaiHi.
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